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A.

1.

DGRU SUBMISSION FOR THE JSC APRIL 2026 INTERVIEWS

Introduction

The Democratic Governance and Rights Unit (“DGRU”) is an applied research unit based
in the Department of Public Law, at the University of Cape Town. DGRU’s vision is of a
socially just Africa, where equality and constitutional democracy are upheld by
progressive and accountable legal systems, enforced by independent and transformative

judiciaries, anchored by a strong rule of law.
The DGRU has established itself as one of Africa’s leading research centres in the area
of judicial governance. The mission of the DGRU is to advance social justice,

constitutional democracy, and the rule of law across Africa by:

conducting applied and comparative research.

b.  supporting the development of an independent, accountable and progressive
judiciary.
c.  promoting gender equality and diversity in the judiciary and in the legal

profession; providing free access to law; and

d.  enabling scholarship, advocacy and online access to legal information.

Judges Matter is a project of the DGRU with a dedicated focus on monitoring judiciary
in South Africa. Through applied research and advocacy, Judges Matter monitors the
appointment of judges, their discipline for misconduct, and how the judiciary is

governed and administered. More information is available on www.judgesmatter.co.za

The DGRU has regularly made submissions to the Judicial Service Commission since
we first began monitoring the judicial appointments process in 2009 (see here). Most of
these submissions have also included our analysis of the key issues affecting the
judiciary. They also include research reports analysing candidates’ judicial track
records. However, in order to reduce the size and improve accessibility, this submission
does not include the profiles of the candidates as was done previously. However,
profiles of the candidates will be uploaded onto our Judges Matter website:

https://www.judgesmatter.co.za/jsc-interviews/jsc-candidates-april-2026/


http://www.judgesmatter.co.za/
https://law.uct.ac.za/dgru/research-reports

5. All our submissions since 2015 have focused on the importance of the JSC developing
more detailed criteria for the selection of judges, plus a questioning guideline to assist
commissioners in the interview process. We commend the JSC’s April 2023 decision
to adopt revised criteria and question guidelines for judicial appointments, which we
believe improve the process of appointing judges in South Africa. It will strengthen

judicial independence in the process.

6. In this submission will comment on the improvements observed since the JSC adopted
revised criteria in April 2023, its implementation in the interviews since then, including

the areas that still need to be strengthened in these new criteria.

The submission will also address the following issues:

a. The need to apply criteria throughout the judicial appointment process

(shortlisting, interviews, and final selection).
b.  theJSC’s decision-making and voting procedures
c.  the need to develop a code of conduct for commissioners

d.  the need for the JSC to recognise its strategic ‘HR function’

o

problems with the JSC dealing with judicial misconduct.

7. Wediscuss each topic in turn below.

B. The impact of new criteria and recommendations for improvement

8. Following a year-long revision led by the ]SC’s Rules Committee, the JSC’s adopted new
criteria for judicial appointment' in April 2023. In the eight JSC sessions since then, we
have seen an overall improvement in how the JSC conducts interviews. This is largely
as a result of these new criteria but also through the commendable conduct of
commissioners overall. Despite this, we urge the JSC to revise and improve the criteria,

and adhere to them more consistently.

! Criteria and Guidelines used by the JSC for Judicial Appointment https:/swww.judiciary.org.za/index.php/judicial-service-
commission/criteria-for-judicial-appointment



http://www.judiciary.org.za/index.php/judicial-service-commission/criteria-for-judicial-appointment
http://www.judiciary.org.za/index.php/judicial-service-commission/criteria-for-judicial-appointment

10.

The 2023 criteria clarified the requirements that the JSC considers when recommending
candidates for judicial appointment. The criteria provide what can easily be described
as a ‘mission statement ‘for the JSC when undertaking its judicial appointment function
in terms of section 174 of the Constitution. Furthermore, the criteria provide important
guidelines for what issues commissioners may legitimately take up with candidates
during the interview and, significantly, those issues they may not venture into. The
criteria also provide significant powers to the Chairperson to overrule questions that

are inappropriate or irrelevant

We reiterate our support for these criteria and are pleased to see their implementation
during interviews from October 2023 through to and including October 2025. We look
forward to seeing their implementation for the April 2026 and future sessions. We
encourage their regular revision to improve their effectiveness in ensuring quality

judicial appointments. Below, we provide some suggestions for areas of improvement.

Supplements to existing criteria

11.

12.

In our November 2022 submission on the draft criteria, and again in the April* and
October’ 2023 submissions, we urged the JSC to include additional questions on
ethics and integrity of candidates. These questions test whether the candidate is fit and
proper for judicial office. Similar questions are already asked in the questionnaire

and interviews for magistrates.*

We were pleased to see that, ahead of the October 2024 interviews, the JSC revised
its judicial questionnaire for new judges to specifically include questions about a
candidates’ previous disciplinary proceedings, and/or other court proceedings.
Similar improvements were made in 2025. We have no doubt that these small
amendments greatly improved the rigour of the judicial application process and

ensured that only the best candidates applied. Indeed, it was unfortunate to see that

2 DGRU and Judges Matter, “Submission for JSC Interviews April 2023’ (3 March 2023)
https.//www.judgesmatter.co.za/wp-content/uploads/2023/04/DGRU_submission JSC Apr-2023.pdf

* DGRU and Judges Matter, ‘Submission for JSC Interviews October 2023’ (1 September 2023)
https.//www.judgesmatter.co.za/wp-content/uploads/2023/09/Final DGRU submission JSC Oct-2023.pdf

* Magistrates Commission of SA, Questionnaire for Judicial Appointment https:/www.Issa.org.za/wp-
content/uploads/2023/03/Form-1-Advert-1-0f-2023.pdf


https://www.judgesmatter.co.za/wp-content/uploads/2023/04/DGRU_submission_JSC_Apr-2023.pdf
https://www.judgesmatter.co.za/wp-content/uploads/2023/09/Final_DGRU_submission_JSC_Oct-2023.pdf
http://www.lssa.org.za/wp-

a candidate who had previously successfully interviewed by the JSC in October
2022, fell short of appointment in October 2024 due to the disclosure of a court
order against him.> Similarly, a candidate shortlisted for the October 2025
interviews for the Constitutional Court was not recommended for permanent
appointment partly because of the financial disclosures required by the new
questionnaire.® Unfortunate as these disclosures are, this is what is needed to ensure

consistently high quality judicial appointments.

13. Nevertheless, we still urge the JSC to make further amendments to the JSC questionnaire
to also include questions that relate to disciplinary, criminal or civil proceedings against
candidates, even when those proceedings had never been completed or the outcome
was favourable to the candidate. In our view, it still poses an integrity risk to have
candidates who have been credibly accused of unethical conduct but who had those
proceedings not reach finality or been concluded favourably on sometimes technical
grounds. At the very least, candidates should be required to disclose and explain the
circumstances of those proceedings, as they may have some bearing on the assessment
of their propriety for judicial office. This is more so in light of recent events where several

judges are facing legal proceedings for pre-appointment conduct.”
14.  Inthat regard, we strongly urge the JSC to include the following questions:

— Have you ever had disciplinary proceedings initiated against you? If so, please
explain the circumstances and the outcome.

— Have you ever appeared in criminal court as an accused person? Please explain
the circumstances.

— Have you ever had civil proceedings initiated against you, and what is their status?
Please explain the circumstances.

— Have you ever initiated civil proceedings against another, and what is their status?
Please explain the circumstances.

— Do you have any legal proceedings pending involving you that might cause

> See: K. Maughan, ‘Keep away from social media’: Prof quits bid to be judge after grilling over ‘defamatory’ posts’
News24 (11 October 2024) https://www.news24.com/southafrica/news/keep-away-from-social-media-young-man-prof-
quits-bid-to-be-judge-after-defamatory-posts-grilling-20241011

® K. Modise. ‘Alleged theft of church funds comes back to haunt Constitutional Court candidate’ EWN (7 October 2025)
https://www.ewn.co.za/2025/10/07/alleged-theft-of-church-funds-comes-back-to-haunt-constitutional-court-candidate

7 See, for example, the case of Judge Mushtak Parker https://www.judgesmatter.co.za/conduct/parker-tribunal/ and Judge
Mpina Mathebula https://www.judgesmatter.co.za/opinions/free-state-high-court-judge-mpina-mathebula-faces-trial-over-
alleged-theft-of-raf-funds/



https://www.news24.com/southafrica/news/keep-away-from-social-media-young-man-prof-quits-bid-to-be-judge-after-defamatory-posts-grilling-20241011
https://www.news24.com/southafrica/news/keep-away-from-social-media-young-man-prof-quits-bid-to-be-judge-after-defamatory-posts-grilling-20241011
https://www.ewn.co.za/2025/10/07/alleged-theft-of-church-funds-comes-back-to-haunt-constitutional-court-candidate
https://www.judgesmatter.co.za/conduct/parker-tribunal/
https://www.judgesmatter.co.za/opinions/free-state-high-court-judge-mpina-mathebula-faces-trial-over-alleged-theft-of-raf-funds/
https://www.judgesmatter.co.za/opinions/free-state-high-court-judge-mpina-mathebula-faces-trial-over-alleged-theft-of-raf-funds/

15.

16.

17.

disrepute, embarrassment, or other prejudice to your holding judicial office?

These questions could be included in the questionnaire that candidates submit as part
of their application for appointment as judges. The candidate should be given an
opportunity to elaborate on each question by explaining the circumstances of each

entry, well ahead of the interview.

We do not propose these additional questions to embarrass the candidates. We simply
recognise the limitations of the current questionnaire and criteria document. By the same
token, we recognise the reputational risk of the updated questionnaire for judges, which
require sitting judges to disclose information on their propriety that might cause them
individual embarrassment and, in turn, embarrassment to the judiciary as an institution.

We would urge the JSC to consider these outcomes carefully.

To protect the candidate’s reputation, the JSC’s Shortlisting Committee should collate a
list of the candidates’ responses to the integrity questions. In anticipation of the
interview, the Shortlisting Committee must circulate the list to commissioners for them
to indicate if they would raise any questions about the candidates’ responses during the
interview. Some of these issues might have also been raised by the professional bodies.
The Chief Justice as chairperson should give commissioners clear guidance on the
limitations of the questioning, and that it should not cause embarrassment or undermine
the candidate’s reputation during the interview, which is broadcast on television and

online.

C. Applying criteria throughout the appointment process

18.

In our November 2022 submission® to the draft criteria, we emphasised that criteria need
to be applied — in varying degrees — through all the stages of the judicial appointment
process. This must start from shortlisting, through to the interviews, and continue even
during deliberations. This is to maintain consistently high standards throughout. We

repeated this point this time, especially in light of recent criticism,” and some

8 DGRU and Judges Matter, ‘Submission on Criteria for Judicial Appointments in South Africa’ (28 November 2022) para 14
—18 hitps://www.judgesmatter.co.za/opinions/judges-matter-dgru-submission-on-criteria-and- guidelines-for-judicial-
appointment-in-south-africa/

9 J. February and C. Oxtoby ‘Hope and controversy as JSC prepares for crucial interviews amid ongoing vacancies in
courts’ https://www.dailymaverick.co.za/article/2025-10-02-hope-and-controversy-as-jsc-prepares-for-crucial-interviews-
amid-ongoing-vacancies-in-courts/



http://www.judgesmatter.co.za/opinions/judges-matter-dgru-submission-on-criteria-and-
https://www.dailymaverick.co.za/article/2025-10-02-hope-and-controversy-as-jsc-prepares-for-crucial-interviews-amid-ongoing-vacancies-in-courts/
https://www.dailymaverick.co.za/article/2025-10-02-hope-and-controversy-as-jsc-prepares-for-crucial-interviews-amid-ongoing-vacancies-in-courts/

litigation,"® over how the JSC applies criteria at crucial stages of appointment. Two
recent events illustrate the urgent need for the JSC to seriously consider implementing

this recommendation.

The Constitutional Court 2025 shortlist

For the October 2025 interviews for the Constitutional Court, seven candidates
were shortlisted, including Dr Kate Malepe, a recently retired senior government
official who had a background as a legal academic. Dr Malepe had applied for the
Constitutional Court and several other courts, including the Land Court, the Labour
Court, and several divisions of the high court. Without much experience in land or
labour law, she was easily excluded from the specialist courts, which statutorily
require expertise in those domains. Without much evidence of legal practice, nor
of acting as a judge, she was also found not suitable for the high court and was not
shortlisted for any of those positions. However, remarkably, she was shortlisted for
the Constitutional Court. The decision to shortlist Dr Malepe was surprising
because, both from her disclosed record of academic publications, and without any
evidence of postgraduate supervision, it was not clear how Dr Malepe would be
suited to the rigours of judicial work at the apex court. Even if the JSC was willing
to consider pure academics, who have no practical experience, it is doubtful that
Dr Malepe had the kind of academic experience that would make her eligible to be
shortlisted. The ineluctable impression is therefore that the JSC had not seriously
considered the criteria and guidelines document during shortlisting. Otherwise, if it

had, Dr Malepe would not have been shortlisted for the highest court in the land.
The SCA deliberations of 2023

The litigation brought by the NGO Freedom Under Law against the JSC’s
October 2023 interviews suggest that the deliberations after the interviews
become a free-for-all that is not constrained by any reference to the criteria or
issues canvassed in the interview. A reading of the transcript supplied by the JSC

in the litigation'' suggests that commissioners feel at latitude to raise whatever

1% polity: ‘Freedom Under Law to legally challenge JSC’s Supreme Court of Appeal appointments’
https://www.polity.org.za/article/freedom-under-law-to-legally-challenge-jscs-supreme-court-of-appeal-appointments-2023-

11-10

"' Freedom Under Law v Judicial Service Commission and Others (ZAGPPJHC Case No. 129593/2023),
https://www.freedomunderlaw.org/2023/12/07 ffreedom-under-law-v-jsc-and-others/



https://www.polity.org.za/article/freedom-under-law-to-legally-challenge-jscs-supreme-court-of-appeal-appointments-2023-11-10
https://www.polity.org.za/article/freedom-under-law-to-legally-challenge-jscs-supreme-court-of-appeal-appointments-2023-11-10
https://www.freedomunderlaw.org/2023/12/07/freedom-under-law-v-jsc-and-others/

issue as disqualifying to any candidate, even when the issue is not related to
criteria nor was it ever raised during the interview. This defeats the very purpose
of having written criteria and undermines the fairness and integrity of the
appointment process. We therefore strongly urge the JSC to apply the criteria
throughout the appointment process, including at the stage of deliberations and

final recommendation.

19.  In light of these examples, we would reiterate our recommendation that the JSC make
clear that the Sifting Committee must utilise criteria when considering the suitability of
candidates to be shortlisted and interviewed. After the interviews, the JSC must also
make clear to commissioners that their deliberations must be guided by the criteria. Any
consideration of the qualities of the candidate must be made with clear reference to the
criteria and not consider extraneous information that does not go to a candidate’s
suitability for judicial appointment — especially if such information was never canvassed
in the interview. In sum: the JSC must ensure that the written criteria must be applied

throughout the whole process of judicial appointment, from start to finish.

D. The JSC’s decision-making and voting procedures

20.  We welcome the JSC’s stated intention, made after the SCA interviews of October 2025,
that the commission will review its voting procedures, which is the main mechanism it
decides on judicial appointments.”> We welcome this intention in light of the JSC’s
failure to appoint a candidate to a post on the Supreme Court of Appeal, despite

spending a full day interviewing nine candidates. The review is long overdue.

21.  As we understand it, the current practice by the JSC is that, after private deliberations,
the JSC subjects each appointment decision to a vote. This means that each candidate
must garner at least 12 of the at least 23 available votes to be appointed. Even then, if
they are tied or another candidate garners more votes, that candidate might not be
appointed. Similarly, if no candidate garners the 12 votes the JSC has set as a
requirement, it means that no candidate will be appointed, even if one candidate scores

higher votes than others.

12 F. Rabkin, ‘JSC to review voting process after senior post left vacant’ Sunday Times (12 October 2025)
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-
vacant/



https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-vacant/
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-vacant/

22.

23.

24.

This voting practice seems sensible, but it has in the past yielded undesirable outcomes.
For example, for the October 2023 SCA interviews, the JSC interviewed 11 candidates
for four vacancies but ultimately appointed only two, leaving the other two vacancies
open. The JSC’s publicly stated at the time was that only those two candidates had
garnered the minimum 12 votes required for appointment, and the others had simply
not. It later emerged that the JSC had in fact undertaken two rounds of voting: in the first
round, five of the nine candidates had yielded the 12 minimum votes, yet the JSC only
had four vacancies available. In order to break the stalemate. The JSC went into a second
round of voting for all nine candidates once again. Several commissioners seemingly
switched their votes and, in the end, only two candidates breached the 12-vote
threshold. This was clearly an absurd outcome. But it's precisely because the JSC’s

voting process is faulty.

In the October 2025 interviews for the SCA, the JSC similarly did not fill the single
vacancy after spending a full day interviewing six candidates. The official reason the
JSC gave was that none of the candidates had yielded the minimum votes required for
appointment.” But news reports also indicate that the JSC undertook a single round of
voting and, despite there being two candidates with higher number of votes who were
tied, the JSC decided against going into a second round of voting to break the tie."* This

is yet another absurd outcome.

Therefore, the JSC needs to reconsider the ways in which it goes about deciding who to
appoint and to which positions. In our view, the JSC should consider arriving at its

selection decisions in the following way:

First Step: Consensus

During the deliberations, the JSC should aim to reach consensus on the candidates
that it clearly finds suitable for appointment to specific positions. That is, those
candidates who enjoy overwhelming support among commissions as clearly

appointable. Similarly, the JSC should aim to arrive at a consensus on which

'3 F. Rabkin, ‘JSC to review voting process after senior post left vacant’ Sunday Times (12 October 2025)
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-

vacant/

4 K. Maughan, ‘Indecisive JSC doesn't fill SCA vacancy — as two strong female candidates split votes’ News24 (9

October 2025) https://www.news24.com/southafrica/news/indecisive-jsc-doesnt-fill-sca-vacancy-as-two-strong-female-
candidates-split-votes-20251009-0223

10


https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-vacant/
https://www.sundaytimes.timeslive.co.za/news/2025-10-11-st-news-jsc-to-review-voting-procedure-after-leaving-sca-post-vacant/
https://www.news24.com/southafrica/news/indecisive-jsc-doesnt-fill-sca-vacancy-as-two-strong-female-candidates-split-votes-20251009-0223
https://www.news24.com/southafrica/news/indecisive-jsc-doesnt-fill-sca-vacancy-as-two-strong-female-candidates-split-votes-20251009-0223

25.

26.

27.

candidates are clearly not suitable for appointment. All of this must be done in
open discussion, with commissioners possibly motivating for why each candidate
should be excluded or to remain on the list. Those candidates that are not
appointable should immediately be excluded from further consideration. That is,
unappointable candidates must be eliminated in the first round, leaving only those

candidates found appointable.

Second Step: Determine the excess

Should there be an excess of candidates found to be appointable, the JSC should
then go to a second round of consideration, where the aim is to trim the excess
candidates. Again, this should be done by consensus, which must be reached

through deliberations.

Third Step: Vote to break the tie

Should the JSC not find consensus on which candidates are in excess, only then
should the JSC decide through using votes by secret ballot. The aim of the vote
should be to break the tie and arrive at the exact candidates that should be
appointed. Therefore, the ultimate decision must be based on a plurality of votes,
instead of a minimum threshold. This would make it easier to discern the clear
intention of the commission as a collective body, instead of allowing single

commissioners to change their votes and tilt the scales in an irrational fashion.

We believe that this process of decision-making is much more inclusive and properly
justifies why certain candidates are appointed over others. It is also the most rational
means at arriving at a collective decision, as it is done through serious and open
engagement and persuasion, rather than a simple where reasons to explain the decision

are much hard to rationalise through an explanation.

We also believe that such a consensus-making decision process is also likely to produce
a higher-quality decision that yields a collective outcome each time and avoids the

absurd outcome of non-appointments where there are clearly appointable candidates.

It's important to bring to the JSC’s attention that the interview process places enormous

11



strain on candidates who put themselves forward for judicial appointment. Preparation
for application takes time and effort, subjecting yourself to scrutiny ahead of — and
during a televised public interview with widespread coverage also takes an enormous
mental toll on candidates. The JSC itself spends an enormous amount of time and money
in undertaking the interviews, let alone the time and effort individual commissioners
and staff also spend. Therefore, whenever the JSC process inexplicable produces the
absurdity of a non-appointment, the cost is far greater than simply postponing the
interviews to another day. We believe that the JSC should review its decision-making

and voting process to avoid this outcome at all costs.

E. Code of Conduct for commissioners

28.

29.

30.

31.

While the adoption of a clear criteria and questioning guidelines document is an
important step to inspire public confidence in the judicial appointment process, this
step is unlikely to achieve its aims without an enforcement mechanism. We therefore
propose that, in addition to criteria and the questioning guidelines, the JSC adopt a code

of conduct for commissioners.

Such a Code would list all the qualities and ethical guidelines expected from
commissioners. It would generally include the kind of behaviour expected from
commissioners for all work undertaken in their role as members of the JSC, particularly
during the public interview. It would remind commissioners of their solemn duty to
uphold the Constitution and carry the important functions of the JSC with dignity. It

would also be a public declaration of each commissioner’s commitment to their duty.

The Code would also provide an enforcement mechanism for the criteria and question
guidelines. It would allow the JSC chairperson to report an errant commissioner to their
relevant nominating body for further action. Such a Code would also give additional
assurance to the public that the JSC takes its work seriously, and sanctions those who

do not.

To have legal force, the Code could be developed and gazetted in terms of section
178(6) of the Constitution read with section 5 of the JSC Act, which permits the JSC to

develop its own procedures with the support of a majority of its members.

12



F.

32.

In previous submissions we have drawn attention to the need for a Code of Conduct for
Commissioners, including submitting comparative research from other countries which
have in force similar codes for their judicial appointment commissions. See here:
https://www.judgesmatter.co.za/wp-

content/uploads/2025/03/DGRU _submission_ JSC_Apr-2025.pdf

The JSC’s strategic ‘Human Resources’ function

33.

34.

35.

36.

As the body responsible for the appointment function, the JSC plays a crucial role in
determining the shape, size and competence of South Africa’s judiciary. In this regard,
the JSC needs to be strategic in the judicial appointments it recommends at each round
of interviews. Put simply, the JSC needs to take seriously its ‘human resources’ function.

We made a similar point in previous submissions and reiterate now.

We understand the JSC’s practice to be that, at the start of the deliberations stage at each
interview session, the head of that specific court provides commissioners with their view
of how the candidates fared. They then comment on which candidates are suitable for
appointment based on the needs of that specific court.'® However, we believe that this

is far too little and far too late.

In our view, commissioners must be armed with information much earlier — at the Sifting
Stage of the judicial appointments. That means the Sifting Committee must approach
the shortlisting with the needs of the court firmly at the front of mind. The Committee
must firstly review the candidates’ technical skills and experiences, then assess the
individual candidate’s suitability based on the needs of the court at that particular time.

They should then assess this against the other candidates in that pool.

The Committee must try its utmost to match the needs of the court with the skills of the
candidates. Other considerations may include demographics, age and expected tenure
on the bench (i.e. date of discharge or retirement date). Later, when the process moves
to the interview stage, the Commission must also question the candidates’ qualities, and
test them against the needs of the court, the broader judiciary and South African society

in general, in line with section 174(2) of the Constitution.

13
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37.

38.

39.

In fulfilling this strategic HR role, both the Sifting Committee and the full Commission
must receive comprehensive reports on the needs of specific courts and the judiciary in
general. These reports must detail the caseloads and nature of cases the specific courts
deal with presently and in future (including backlogs and reserved judgments), the skills
needed to handle these cases, and the skills currently available at the specific court. For
example, while virtually all high court divisions deal with RAF and rape matters, the
Pretoria High Court deals with the largest volume, and needs judges who can handle
these. Similarly, the Mpumalanga High Court deals with high volumes of wildlife
crimes, while the Pretoria High Court deals with complex commercial and
administrative law cases due to it being the seat of government. All these factors should
influence the JSC’s approach to selecting judges for these courts, and the JSC must be
armed with sufficient information to select skills that will be most impactful to the work of

the court.

The ages of all the judges stationed at a specific court at a particular time is also a metric
that the JSC must monitor closely. Older, more senior judges are generally more
effective and can boost a court’s productivity. However, older judges are also vulnerable
to illness and too many of them retiring at once may completely wipe out a court’s
productivity and institutional memory, leaving junior judges without the guidance and
mentorship necessary for optimal function. For example, in the 5 years between 2018
and 2023 the SCA has ‘lost’, through retirement and promotions, over 200 collective
years of appellate judicial experience. Similarly, between 2026 and 2029, the Constitutional
Court may ‘lose” over half of its current crop of judges. While this might not always be bad,
the risks associated must be mitigated through well-considered appointments, which

are facilitated by the JSC being provided with these key data.

The JSC must also constantly keep in mind considerations like the pipeline of skilled
judges to appoint to leadership positions, to specialist courts, and to appellate courts
like the CAC, SCA and the Constitutional Court. The JSC must play an active role in
ensuring that a sufficient pool of talent is earmarked for advancement to these strategic
positions, and it may do this through the appointments it makes. The Commission must
also consider the pipeline of women judges available, in order to maintain the levels of
representivity required by section 174(2) of the Constitution. Even at the sifting stage, the
JSC must be acutely aware of these tensions and try to balance them in each successive

round of interviews.
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40.

41.

Where will the JSC source this information? This information must primarily come from
the heads of courts. However, they may also retrieve it from the OCJ’s Statistics Unit and
Judicial Support Unit. Even external bodies like the Department of Justice (which
monitors rationalisation of the courts’ jurisdiction), the SA Police Service (for crime
trends) and StatsSA (for demographic and economic trends) may be reliable sources for

the kind of data the JSC will need to fulfil this strategic HR function to the judiciary.

Ultimately, the JSC must have at its disposal a full grasp of all the information before it
arrives at a decision to select one candidate over another. It must also be able to
competently predict the pool(s) from where it would appoint all of these judges in future.

The JSC must seriously grapple with its ‘HR’ function.

How the JSC deals with judicial misconduct complaints

42.

43.

44,

While issues of judicial misconduct do not strictly relate to the ]SC’s judicial appointment
function, we raise them in this submission because these issues are often dealt with a JSC

sittings in April and October each year.

We remain concerned at the slow pace at which the JSC deals with judicial misconduct
complaints. The current process is too complex and too slow for it to properly discharge
the JSC’s constitutional function in terms of section 165(4) and section 178(4)-(5) of the

Constitution.

While we understand that the structural causes of the delays, including a complex,
multi-stage disciplinary process, coupled with the Judicial Conduct Committee still
largely comprised of sitting judges, we believe that the JSC should not be a contributor
to those delays. There have been several instances where the small JSC has taken an
inordinate amount of time in making crucial decisions at key points in the process, such
as at the point of appointing (or not) of a Judicial Conduct Tribunal. In two cases in
recent years (i.e. the Hlophe/Goliath complaint and the Maumela/Mnqibisa-Thusi
complaints), the JSC delayed in taking decisions due to simple issues of quorum. In the
case of Judge Makhubele, the JSC inexplicably took eight months to reach its decision,
after the Tribunal submitted its report in January 2025. These kinds of delays for these

sorts of reasons causes a loss of confidence in the JSC’s ability to uphold the judiciary’s
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45.

46.

integrity.

We reiterate our call for the JSC to act swiftly on these matters. We also call on the JSC
to invest more human and other resources in ensuring the Judicial Conduct Committee
and the Judicial Conduct Appeal Committee are properly capacitated to avoid the

extremely long delays in how complaints and appeals are adjudicated.

We raise these concerns in the hope that the JSC will self-correct and invest the necessary
resources and attention to fulfil its disciplinary mandate. This will also be fulfilling the
JSC’s constitutional mandate to assist and protect the courts and ensure their
independence, impartiality, dignity, accessibility, and effectiveness in terms of the

section 165(4) of the Constitution.

H. Conclusion

47.

Once again, we commend the JSC for the important progress in relation to
implementation of criteria. We also applaud the JSC’s general improvement in the
quality of its appointment processes. We nevertheless urge the JSC to proceed with to
supplementing the questions in the questionnaire or criteria document; to review its
decision-making and voting processes, to adopt a code of conduct for commissioners; and
to seriously consider the JSC’s strategic ‘HR function’” in relation to judicial
appointments. We also urge the JSC to capacitate the Judicial Conduct and Judicial
Conduct Appeal committees, while processing the JSC’s decisions much faster than is
currently done. All of this will sustain and entrench the important successes that have
been gained so far, and affirm the JSC’s role as constitutional institution that is vital to

the South African judiciary’s success.
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