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CHAPTER 1: INTRODUCTION
In	March	2020,	COVID-19	was	declared	a	pandemic	as	the	deadly	coronavirus	began	to	spread	rapidly	

across	the	globe.	Since	then,	the	world	has	witnessed	periodic	spikes	in	the	spreading	of	the	virus.	COVID-19	

constitutes a grave danger to public health, the right to life and human security. To combat the spreading of 

this virus, many governments across the globe regularly introduce various measures that restrict the exercise 

of certain human rights. For example, many governments have declared states of emergency, while others 

have declared states of disaster. As part of the mitigation measures, national lockdowns have been imposed. As 

a result, freedom of movement has been curtailed except for providing or obtaining essential services such as 

medical	care.	Other	fundamental	rights	that	depend	on	freedom	of	movement	have	also	been	curtailed.	These	

rights include the right of access to livelihoods for those who live from hand to mouth (e.g. informal traders). 

Freedom	of	assembly	has	also	been	affected	as	public	gatherings	were	prohibited.	Freedom	of	expression	has	

been greatly limited in some countries1 where laws and regulations were enacted to criminalise the spreading 

of	false	information	about	COVID-19.	

Domestic violence increased rapidly2 as victims became isolated from the rest of the community and were 

confined	to	their	homes	with	the	perpetrators	and	without	access	to	the	institutions	meant	to	protect	them.	

In	some	societies,	people	were	overcrowded	in	makeshift	homes	due	to	the	housing	crisis	that	predated	the	

pandemic, while in other societies, some people were left homeless because of forced evictions. Economies 

began	to	shrink	and	as	a	result,	unemployment	and	poverty	rose	sharply	as	many	lost	their	jobs	and	sources	

of income.3	In	some	countries,	law	enforcement	agencies	have	been	heavy	handed	in	how	they	handled	those	

who	could	not	comply	with	the	restrictive	measures,	including	the	stay-at-home	orders.	This	has	resulted	in	

such people being, punished in a way that is degrading, tortured and in some cases killed.4 

It	has	been	argued	that	some	governments	took	advantage	of	the	pandemic	to	entrench	their	hegemony	

and	justify	repression	against	their	political	competitors.	This	is	evident	in	the	way	that	some	governments5 

are	selectively	enforcing	the	COVID-19	restrictions.	For	example,	the	restrictions	on	public	gatherings	have	

reportedly been enforced against opposition parties, while the members of the governing parties have been 

allowed	to	gather	and	mobilise	communities	for	their	political	cause.	In	other	contexts,	governments	have	

introduced social support schemes to provide livelihood assistance to the most vulnerable groups. However, 

1	 JA	Mavedzenge	“COVID-19	and	Africa	Symposium:	The	COVID-19	Pandemic	–	A	Dark	Cover	for	Cracking	Down	on	Free	Expression	in	
Eswatini and Zimbabwe” (2020) OpinioJuris http://opiniojuris.org/2020/12/09/covid-19-and-africa-symposium-the-covid-19-pandemic-a-
dark-cover-for-cracking-down-on-free-expression-in-eswatini-and-zimbabwe/ (accessed 25 August 2021).

2	 UN	Women	“COVID-19	and	ending	violence	against	women	and	girls”	(2020)	UN Women https://www.unwomen.org/-/media/
headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.
pdf?la=en&vs=5006 (accessed 25 August 2021). 

3	 World	Bank	“The	global	economic	outlook	during	the	COVID-19	pandemic:	A	changed	world”	(2020)	The World Bank https://www.
worldbank.org/en/news/feature/2020/06/08/the-global-economic-outlook-during-the-covid-19-pandemic-a-changed-world (accessed 25 
August 2021).

4	 K	Maughan	“Brutal	details	of	army	lockdown	killing	emerge	while	officers	remain	on	duty”	(2020)	Dispatch Live https://www.dispatchlive.
co.za/news/2020-04-22-brutal-details-of-army-lockdown-killing-emerge-while-officers-remain-on-duty/ (accessed 25 August 2021).

5	 M	Cage	“Autocratic	governments	are	using	coronavirus	as	a	pretext	to	clamp	down	on	opponents”	(2021)	The Washington Post https://
www.washingtonpost.com/politics/2020/07/31/autocratic-governments-are-using-covid-19-pretext-clamp-down-opponents/ (accessed 
25 August 2021).

http://opiniojuris.org/2020/12/09/covid-19-and-africa-symposium-the-covid-19-pandemic-a-dark-cover-f
http://opiniojuris.org/2020/12/09/covid-19-and-africa-symposium-the-covid-19-pandemic-a-dark-cover-f
https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf?la=en&vs=5006
https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf?la=en&vs=5006
https://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2020/issue-brief-covid-19-and-ending-violence-against-women-and-girls-en.pdf?la=en&vs=5006
https://www.worldbank.org/en/news/feature/2020/06/08/the-global-economic-outlook-during-the-covid-19-pandemic-a-changed-world
https://www.worldbank.org/en/news/feature/2020/06/08/the-global-economic-outlook-during-the-covid-19-pandemic-a-changed-world
https://www.dispatchlive.co.za/news/2020-04-22-brutal-details-of-army-lockdown-killing-emerge-while-officers-remain-on-duty/
https://www.dispatchlive.co.za/news/2020-04-22-brutal-details-of-army-lockdown-killing-emerge-while-officers-remain-on-duty/
https://www.washingtonpost.com/politics/2020/07/31/autocratic-governments-are-using-covid-19-pretext-clamp-down-opponents/
https://www.washingtonpost.com/politics/2020/07/31/autocratic-governments-are-using-covid-19-pretext-clamp-down-opponents/
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cases	of	corruption	and	the	partisan	distribution	of	food	and	financial	aid	have	been	reported.6	Corruption	in	

the procurement and distribution of Personal Protective Equipment (PPE) has also been reported.7

Thus,	the	outbreak	of	the	COVID-19	pandemic	and	the	measures	that	governments	have	undertaken	in	

response to this pandemic have disrupted almost all sectors of human life and have heavily curtailed the 

exercise	of	many	fundamental	human	rights,	including	those	that	are	considered	nonderogable.	Ideally,	many	

look	to	the	courts	for	the	protection	of	their	fundamental	rights	and	to	hold	public	officials	to	account	for	

abuse of power and corruption. Yet, both the pandemic and the measures undertaken by governments have 

disrupted	the	operations	of	the	courts	and	the	judiciary.

Under its Access to Justice Programme, the Democratic Governance and Rights Unit (DGRU) of the University of 

Cape	Town	regularly	evaluates	the	state	of	the	judiciaries	in	Southern	Africa.	The	purpose	of	this	programme	is	

to	assess	the	capacities	of	the	courts	to	administer	justice	efficiently	and	effectively,	identify	existing	challenges	

and collaborate with stakeholders to address those challenges. As part of this programme, the DGRU 

conducted	a	scoping	study	to	establish	the	impact	of	the	COVID-19	pandemic	on	the	administration	of	justice	

by courts. The study focused on South Africa, Namibia and Malawi as case studies. 

1.1 Study methodologies and limitations

Although	the	effective	and	efficient	administration	of	justice	depends	on	the	roles	played	by	institutions	other	

than	the	courts,	this	study	focused	only	on	the	courts.	This	is	because	the	DGRU’s	experience	of	working	with	

the	justice	system	is	limited	to	collaborating	with	the	judiciaries.	The	DGRU	has	no	substantial	experience	of	

working with other institutions such as the police and correctional services. The DGRU also acknowledges that 

similar studies on these institutions have been undertaken, while others may be underway.

Due	to	the	existing	COVID-19-related	restrictions	on	travel	and	human	gatherings,	the	methodologies	for	data	

collection were restricted to literature or desktop review, surveys and key informant interviews. As part of the 

literature review, the researchers studied the key documents on measures undertaken by the government and 

the	judiciary,	including	

• government	notices	on	the	management	of	the	COVID-19	pandemic;	

• practice	directions	issued	by	judicial	leaders;	

• media	reports	on	court	operations	and	the	general	implementation	of	the	COVID-19	restrictions;	and	

• relevant academic scholarly work.

Interviews	were	conducted	with	key	informants	including	judges,	court	administrators,	magistrates,	members	

of the legal profession, prosecutors, paralegals, academics, members of the media, senior government 

officials	and	civil	society	practitioners.	Lead	researchers	from	three	countries	and	a	research	coordinator	

were	appointed	to	collect	data	and	develop	country	profiles	that	reflected	the	impact	of	the	pandemic	on	

the	administration	of	justice.	A	gender	studies	expert	provided	support	to	the	researchers	to	enable	them	to	

develop a gendered analysis of the data.

6	 Amnesty	International	“Southern	Africa:	Governments	must	move	beyond	politics	in	distribution	of	COVID-19	food	aid”	(2020)	
Amnesty International https://www.amnesty.org/en/latest/news/2020/05/southern-africa-governments-must-move-beyond-politics-in-
distribution-of-covid19-food-aid/ (accessed 25 August 2021).

7	 Ibid.

https://www.amnesty.org/en/latest/news/2020/05/southern-africa-governments-must-move-beyond-politics-in-distribution-of-covid19-food-aid/
https://www.amnesty.org/en/latest/news/2020/05/southern-africa-governments-must-move-beyond-politics-in-distribution-of-covid19-food-aid/
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1.2 Report structure 

This report is a culmination of the study described above. As a conceptual framework for analysing the data 

gathered	in	this	study,	the	report	provides	an	overview	discussion	of	what	the	administration	of	justice	by	the	

courts entails and the key applicable norms and standards drawn from domestic, regional and international 

law.	Next,	the	report	presents	profiles	of	three	countries	that	contain	both	a	conceptual	and	an	empirical	

analysis	of	the	impact	of	the	pandemic	on	the	capacities	of	the	courts	to	administer	justice	efficiently	and	

effectively	in	the	three	countries	studied.	The	report	concludes	with	a	set	of	key	recommendations	that	must	

be	considered	for	implementation	during	and	after	the	COVID-19	pandemic.

1.3 Applicable norms and standards 

To	administer	justice	efficiently	and	effectively,	courts	must	be	independent	and	impartial.	The	legal	framework	

for	jurisdiction	must	guarantee	persons	substantive	rights	that	are	justiciable.	Litigants	must	have	access	to	the	

courts,	which	must	adjudicate	their	cases	impartially.	In	criminal	cases,	the	trials	must	be	conducted	fairly.	In	all	

types	of	cases,	the	courts	must	grant	effective	judicial	remedies	that	adequately	protect	or	vindicate	rights	or	

legal interests.

 

In	this	sense,	as	noted	by	the	United	Nations	Human	Rights	Committee,	the	right	to	a	fair	hearing	with	the	right	

to	effective	judicial	remedies	are	key	elements	of	human	rights	protection	and	serve	as	procedural	means	to	

safeguard fundamental rights and the rule of law.8	The	effective	enjoyment	of	these	rights	by	individuals	and	

groups	is	key	for	the	courts	to	administer	justice	properly.	

The	right	to	a	fair	hearing	and	the	right	to	effective	judicial	remedies	are	guaranteed	in	international	and	

regional	instruments	to	which	South	Africa,	Namibia	and	Malawi	are	state	parties.	The	major	instruments	are	

• the Universal Declaration of Human Rights (UDHR), 

• the	International	Covenant	on	Civil	and	Political	Rights	(ICCPR)	and	

• the	African	Charter	on	Human	and	Peoples’	Rights	(African	Charter).	

8 See United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007) at para 2. 
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These rights are also protected in many other specialised regional and international conventions.9 They are 

furthermore protected in the domestic constitutions of South Africa, Malawi and Namibia. These rights entail 

the	following:

1.3.1 The right to a fair hearing

This	right	is	protected	in	Article	14	of	the	ICCPR	and	articles	7	and	26	of	the	African	Charter.	It	is	also	protected	

in the domestic constitutions of Malawi,10 South Africa11 and Namibia.12 This right encompasses several core 

elements that include that

• everyone	must	have	access	to	a	court	or	tribunal	to	resolve	his	or	her	legal	dispute;	

• everyone	must	be	treated	equally	before	courts	or	similar	tribunals;	

• every	litigant’s	case	must	be	determined	fairly	by	a	competent,	independent	and	impartial	tribunal;	

• every	litigant’s	case	must	be	determined	through	a	public	hearing;	and	

• every	litigant’s	case	must	be	dealt	with	expeditiously.13 

In	addition	to	these	elements,	the	African	Commission	on	Human	and	Peoples’	Rights	(African	Commission)	has	

interpreted the right to a fair hearing to also include the right of litigants and witnesses to be treated with respect 

for their inherent dignity, especially in the case of women who participate in legal proceedings as complainants, 

witnesses, victims or accused persons.14	These	elements	are	briefly	discussed	in	the	paragraphs	below.

The right to a fair hearing encompasses the right of equal access to and treatment before tribunals. This 

is	underscored	in	Article	7	of	the	African	Charter,	as	interpreted	by	the	African	Commission.15 Thus, the 

administration	of	justice	must	be	guaranteed	to	everyone	and	no	person	can	be	deprived	of	access	to	the	

courts.16	Once	before	the	courts,	similar	cases	must	be	dealt	with	in	similar	proceedings.17 Where necessary, 

a	distinction	between	similar	cases	may	be	made	but	such	distinction	must	be	based	on	objective	and	reasonable	

grounds recognised by law.18 The state must implement measures to address challenges that prevent vulnerable 

groups	from	accessing	the	courts	or	from	seeking	justice	in	the	courts.	This	includes	establishing	new	courts	

where none exist. The state is obliged to provide pro bono legal assistance to indigent accused persons.19 States 

are	encouraged	to	provide	similar	assistance	to	indigent	litigants	seeking	justice	from	courts	in	civil	suits.20

9	 Including	the	Convention	on	the	Elimination	of	All	Forms	of	Discrimination	Against	Women,	and	the	Protocol	to	the	African	Charter	on	
Human	and	Peoples’	Rights	on	the	Rights	of	Women	in	Africa.

10	 See	Constitution	of	the	Republic	of	Malawi,	1994	sections	41	and	42.	

11	 See	Constitution	of	the	Republic	of	South	Africa,	1996	sections	34	and	35.

12	 See	Constitution	of	the	Republic	of	Namibia,	1990	sections	11	and	12.

13	 Article	14	of	the	ICCPR,	as	interpreted	in	para	3	of	United Nations General Comment No 32 on Article 14: Right to equality before courts and 
tribunals and to a fair trial (2007). Also see para 1 of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

14 See para 2(d) of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

15	 See	para	2	(a)-(c)	of	the	Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

16	 See	para	9	of	United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

17 See para 14 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

18	 Ibid.

19 See para 10 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

20	 Ibid.
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As	indicated	above,	the	right	to	a	fair	hearing	encompasses	the	right	to	have	one’s	legal	cases	adjudicated	

by	a	competent,	impartial	and	independent	tribunal.	The	African	Commission	has	added	that	litigants	

are	entitled	to	an	appeal	to	a	higher	judicial	body	that	meets	the	same	requirements	of	competence,	

independence and impartiality.21

To be considered independent, tribunals must be autonomous and independent of the other branches of 

government,22	and	individual	judges	must	adjudicate	and	make	determinations	in	legal	cases	assigned	to	

them in accordance with the law and without interference, either direct or indirect, or pressure from anyone.23 

In	terms	of	the	African	Charter,24	the	judiciary	alone	has	jurisdiction	over	all	judicial	issues	and	must	“have	

exclusive	authority	to	decide	whether	an	issue	submitted	for	decision	is	within	the	competence	of	a	judicial	

body	as	defined	by	law”.

As stated in the Bangalore Principles,25	impartiality	is	essential	to	the	proper	discharge	of	the	judicial	office,	

including	the	conduct	of	a	fair	hearing.	The	principle	of	impartiality	applies	both	to	judicial	decisions	and	the	

process through which the decision has been made.26	To	be	considered	impartial,	judges	must	not	allow	their	

judgment	(or	any	other	determinations	that	they	make	in	legal	proceedings)	“to	be	influenced	by	personal	

bias	or	prejudice,	nor	harbour	preconceptions	about	the	particular	case	before	them,	nor	act	in	ways	that	

improperly promote the interests of one of the parties to the detriment of the other.”27

Thus,	a	judge	must	adjudicate	without	favour,	bias	or	prejudice.	In	addition,	the	duty	to	be	impartial	

encompasses	the	obligation	to	conduct	proceedings	in	a	way	that	upholds	and	promotes	public	confidence	in	

the	impartiality	of	the	court.	Thus,	reasonable	observers	must	have	confidence	in	the	impartiality	of	both	the	

judge	or	magistrate	and	in	how	the	proceedings	have	been	conducted.28 Elaborating on this requirement of 

impartiality, the Bangalore Principles29	state	the	following:

A judge shall ensure that his or her conduct, both in and out of court, maintains and enhances the confidence 

of the public, the legal profession and litigants in the impartiality of the judge and of the judiciary.

The	African	Commission	has	also	held	that	to	be	considered	impartial,	a	decision	as	to	the	litigants’	rights	and	

obligations must be based solely on evidence presented to the tribunal.30 Where a party to proceedings before 

a	court	is	not	satisfied	that	the	judicial	officer	is	impartial,	he	or	she	has	a	right	to	file	a	legal	challenge	based	

21	 See	para	2(j)	of	the	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

22	 Namely	the	legislature	and	the	executive.	See	para	19	of	United Nations General Comment No. 32 on Article 14: Right to equality before 
courts and tribunals and to a fair trial (2007).

23	 See	para	19	and	para	25	of	United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair 
trial	(2007).	Also	see	para	4	of	the	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa	and	para	1	(1)-(6)	of	
Bangalore	Principles	of	Judicial	Conduct.	

24	 See	para	4(c)	of	the	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

25	 See	para	2	of	Bangalore	Principles	of	Judicial	Conduct.

26	 Ibid.

27 See para 21 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

28	 Ibid.

29	 See	para	2.2	of	Bangalore	Principles	of	Judicial	Conduct.	

30	 See	para	2(h)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.
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on	ascertainable	facts	that	show	that	the	fairness	of	the	judicial	officer	of	the	court	appears	to	be	in	doubt.31All 

hearings must be dealt with fairly and concluded expeditiously.32	In	terms	of	Article	7	of	the	African	Charter,	

accused persons are entitled to “a determination of their rights and obligations without undue delay and with 

adequate notice of and reasons for the decisions”.33 However, reasonable delays due to the complexity of the 

case and the behaviour of the accused persons may be permissible. Upon arrest, persons must be informed 

promptly of the reasons for their arrest and their charges,34 and they must be allowed to consult with and be 

represented by counsel or a competent person of their choice.35 Arrested persons must be brought to court 

for	their	first	appearance	within	48	hours.36 Their innocence must be presumed until they are found guilty 

after an impartial hearing by an independent and competent court.37 During their trial, they must be allowed to 

appear in court in person, be provided with translation services at no cost38 if they need such services and be 

allowed to defend themselves through counsel of their choice.39 Accused persons must be given adequate time, 

facilities and information to prepare their defence.40 This includes leading their evidence, bringing their own 

witnesses and examining witnesses.41

As a rule, all hearings, including trials, must be conducted publicly to ensure transparency in the independence 

and impartiality of the proceedings.42 Adequate facilities must be provided for attendance by interested 

members of the public, and there shall be no limitations on the category of people allowed to attend the 

hearings.43 As an exception to these requirements,

Courts have the power to exclude all or part of the public for reasons of morals, public order (ordre public) or 

national security in a democratic society, or when the interest of the private lives of the parties so requires, 

or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would 

be prejudicial to the interests of justice... .44

However,	even	in	cases	where	the	public	is	excluded	from	the	trial	or	hearing,	the	judgment,	including	the	essential	

findings,	evidence	and	reasons	for	the	decision	must	be	made	accessible	to	the	public,	except	where	the	best	

interests	of	juvenile	persons	involved	would	be	harmed	or	where	the	proceedings	concern	matrimonial	disputes.45

31	 See	5	(b)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

32 See para 27 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

33	 See	para	2(i)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

34 See para 31 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

35	 See	ibid	at	para	34.	Also	see	para	2(f)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

36	 Ibid.

37 See para 30 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

38	 	See	Ibid	at	para	40.	Also	see	para	2(g)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

39  See para 37 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

40	 	See	Ibid	at	para	32-33,	and	para	2	(e)	of	Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

41	 	See	para	39	of	United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

42	 	See	Ibid	at	para	28.

43	 	See	para	3	(c)	and	(d)	of	Principles	and	Guidelines	on	the	Right	to	a	Fair	Trial	and	Legal	Assistance	in	Africa.

44   General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007),	para	29.

45	 	See	para	29	of	United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).
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In	criminal	cases	that	involve	vulnerable	or	marginalised	persons,	the	state	has	an	obligation	to	implement	

measures	to	ensure	that	such	persons	enjoy	the	right	to	a	fair	hearing	and	all	its	elements	as	outlined	above.	

As mentioned earlier, this may include providing indigent accused persons with pro bono legal assistance and 

with services that are necessary for them to physically access the courts. 

1.3.2 The right to effective judicial remedies

Article	2(3)	of	the	ICCPR,	as	interpreted	in	General	Comment	31,46	protects	the	right	to	effective	judicial	

remedies by imposing upon state parties the duty to ensure that any person whose rights or freedoms are 

violated	is	granted	an	effective	remedy,	even	in	cases	where	the	violation	has	been	committed	by	persons	

acting	in	an	official	capacity.	To	be	effective,	the	remedy	must	be	granted	timeously	and	it	must	be	sufficient	to	

stop the violations from continuing, restore the violated rights (to the maximum extent possible) and protect 

against	further	violations.	Legal	and	other	measures	must	be	put	in	place	to	ensure	that	such	remedies	are	

accessible to all persons.47 The remedies must be enforced by competent authorities.48

1.4	 Public	emergencies	and	the	right	to	a	fair	hearing	and	effective	
judicial remedies 

Although	Article	14	of	the	ICCPR	is	not	included	among	the	nonderogable	rights	under	Article	4	of	the	ICCPR,	

certain	elements	of	the	right	to	a	fair	hearing	are	nonderogable.	The	right	to	a	fair	trial	cannot	be	subjected	to	

measures of derogation where such measures would circumvent the protection of nonderogable rights.49 For 

instance,	Article	7	of	the	ICCPR	protects	the	right	to	freedom	from	torture	and	cruel,	inhuman	or	degrading	

treatment or punishment. The right to a fair trial includes the exclusion in criminal proceedings of any evidence 

obtained	in	violation	of	Article	7	of	the	ICCPR.50

In	respect	of	the	elements	of	the	right	to	a	fair	hearing	that	are	derogable	during	a	public	emergency,	state	

parties have a duty to ensure that derogations from the procedural protections guaranteed in Article 14 do 

not exceed those strictly required by the exigencies of the actual situation.51 As is the case with derogations 

from other rights, the derogation measures must meet the requirements of lawfulness, necessity and 

proportionality.52 

The lawfulness requirement provides that the state may introduce only those derogatory measures that are 

permitted by domestic law.53 The requirement of necessity provides that the state may undertake only those 

derogatory measures that are strictly necessary to address the threats that have led to the public emergency. 

The measures must be proportional in the sense that they must not derogate from the right more than is 

necessary	to	avert	the	threats.	For	example,	during	the	COVID-19	pandemic,	courts	may	derogate	from	the	

46  General Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant (2004).

47	 	See	para	2(3)	(b)	of	ICCPR.

48	 	Ibid	at	para	2(3)	(c).

49  See para 6 of United Nations General Comment No. 32 on Article 14: Right to equality before courts and tribunals and to a fair trial (2007).

50	 	Ibid	at	para	6.

51	 	Ibid.

52	 	See	Siracusa	Principles	on	the	Limitation	and	Derogation	Provisions	in	the	International	Covenant	on	Civil	and	Political	Rights.

53	 	Ibid.	
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right to an expeditious trial but only if such delays are permitted by law and are strictly necessary. However, the 

delays should not be longer that is strictly necessary to address the emergency. 

Similar	to	the	right	to	a	fair	hearing,	the	right	to	effective	judicial	remedies	is	not	considered	a	nonderogable	

right	in	terms	of	Article	4	of	the	ICCPR.	However,	where	access	to	a	remedy	concerns	the	protection	of	a	

nonderogable	right,	the	right	to	an	effective	remedy	cannot	be	derogated	from.	For	example,	the	right	to	life	

is	nonderogable	and,	therefore,	where	a	person’s	life	is	threated	by	derogation	measures,	the	courts	must	

grant remedies to protect the right to life. Thus, even during situations of public emergency, the courts cannot 

postpone or refuse to entertain applications that if not dealt with would result in the right to life being violated.

1.5 Administration of justice by courts during the COVID-19 pandemic

The	administration	of	justice	by	courts	is	essentially	about	protecting	rights	and	legal	interests.	This	is	achieved	

when people are guaranteed substantive rights and can exercise their right of access to court and to a fair 

hearing	and	are	granted	effective	judicial	remedies	to	protect	such	rights.	Therefore,	to	assess	the	impact	of	the	

COVID-19	pandemic	on	the	administration	of	justice	by	courts,	it	is	necessary	to	evaluate	the	pandemic’s	impact	

on	the	right	to	a	fair	hearing	and	the	right	to	effective	judicial	remedies.	As	discussed	above,	the	effective	

enjoyment	of	the	right	to	a	fair	hearing	and	effective	judicial	remedies	depends	on	

• whether the litigant can access the court, 

• the extent to which the public can access legal advice and representation, 

• the	extent	to	which	the	litigant’s	right	to	a	public	hearing	is	honoured	and	

• the extent to which courts can discharge legal disputes fairly and expeditiously.

Therefore,	to	analyse	the	impact	of	the	pandemic	on	the	ability	of	the	courts	to	administer	justice	in	each	

country, the subsequent chapters of this report will evaluate the extent to which the pandemic and measures 

undertaken by governments have 

• interfered with the right of access to the courts. 

• undermined the availability and accessibility of legal representation.

• affected	efforts	to	sensitise	members	of	the	public	about	their	rights	and	how	to	protect	those	rights	
during the pandemic. 

• affected	the	ability	of	courts	to	function,	to	conduct	expeditious	hearings	and	to	conduct	trials	fairly.	
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NAMIBIA

CHAPTER 2: NAMIBIA

2.1 Background 

Namibia declared a state of emergency54 simultaneously with a state of disaster under the Disaster Risk 

Management	Act	10	of	2012	in	response	to	the	COVID-19	pandemic.	The	state	of	emergency	applied	to	the	

whole	country	from	17	March	2020	and	remained	in	effect	for	six	months.55 56 The state of emergency was 

extended four times, eventually terminating on 17 September 2020.

After the proclamation of a state of emergency in March 2020, a series of regulations were issued. Some of the 

regulations	applied	only	to	specific	time	periods	or	geographical	areas,	or	both,	while	others	applied	nationally	

and throughout the state of emergency.

When the state of emergency expired at midnight on 17 September 2020, the government did not extend it 

and instead decided to introduce measures in terms of the Public and Environmental Health Act 1 of 2015. A 

number of regulations were promulgated as a result.

54	 	Under	section	26	of	the	Namibian	Constitution,	the	president	can	declare	a	state	of	emergency	when	there	is	a	natural	disaster	or	
emergency “threatening the life of the nation or constitutional order”. This is done by proclamation in the Government Gazette in all or 
specific	parts	of	Namibia.

55	  The	Namibian	“Parliament	blesses	state	of	emergency”	(2020)	The Namibian https://www.namibian.com.na/199309/archive-read/
Parliament-blesses-state-of-emergency (accessed 25 August 2021).

56  The Declaration of State of Emergency: National Disaster (COVID-19) Proclamation	7/2020	(GG	7148).	A	declaration	of	a	state	of	emergency	
by a president will usually lapse in 7, 14 or 21 days unless Parliament extends it.

https://www.namibian.com.na/199309/archive-read/Parliament-blesses-state-of-emergency
https://www.namibian.com.na/199309/archive-read/Parliament-blesses-state-of-emergency
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2.2 Measures undertaken by the judiciary to combat the spreading of COVID-19

On	18	March	2020,	the	Judge	President	of	the	High	Court,	the	Hon	Petrus	Damaseb,	issued	a	Roadmap	for	the	

High	Court	of	Namibia	Whilst	the	State	of	Emergency	Declared	in	Terms	of	Article	26	of	the	Constitution	Persist	

COVID-19	Pandemic.	The	Roadmap	was	to	operate	until	17	April	2020.	It	set	out	how	all	functions	and	duties	of	

the	High	Court	would	be	performed	during	the	pandemic,	and	gives	the	following	key	directions:

The hearing of any matter in court would, subject to a few exceptions, be 
closed to the public. Attendance at the hearing would be LIMITED TO 
50 PERSONS, excluding members of the public but including the media. 

PPE WAS TO BE PROVIDED for the use of all court staff, 
and attendees and staff members were to disinfect service 
counters and desks at least once every hour.  

SPECIFIC COURTS were to be designated for specific matters.  

The filing of any COURT PROCESS would proceed according 
to the applicable rules, with no relaxation.  

It was to be stipulated how the VARIOUS LEGAL PROCESSES such as 
criminal indictments, civil appearances and bail proceedings would be carried out.  

Any MEETING scheduled with parties or legal practitioners would 
be held in open court and would not be conducted in chambers. 

All COURT-CONNECTED MEDIATIONS scheduled during 17 March 
2020 – 17 April 2020 were cancelled and would be assigned new dates. Parties 
were to request the court for a new referral order. Similarly, all taxations 
scheduled during the same period would, in the absence of the parties, be 
postponed to after 17 April 2020. The Registrar was to serve the notice of 
taxation containing the new taxation date on all parties.  
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• All cases set down during the period of the state of emergency were to be postponed to a date 
specified	in	the	Annexure,	which	Annexure	the	Chief	Justice	could	amend	from	time	to	time,	and	the	
applicable order dealing with the status of the accused had to correspond to that date. 

• No accused person, irrespective of his or her status, was required to attend any court proceedings 
during	the	period	of	lockdown,	except	for	a	first	appearance	in	the	Magistrate’s	Court;	an	accused	
person	who	brought	a	bail	application;	and	an	accused	person	who	was	the	appellant	in	an	appeal	
against the refusal of bail.

• No witness subpoenaed or warned to be in court during the lockdown period was required to attend 
court proceedings during that period.

• Operating	time	for	the	Supreme	Court	Registry	was	restricted	to	weekdays	between	9	a.m.	and	
11:30	a.m.,	excluding	public	holidays,	with	functions	restricted	to	the	receipt	of	court	process.

• The	Registries	of	the	High	Court,	Labour	Court,	Admiralty	Court	and	Electoral	Court	would	be	open	
for	litigants,	practitioners	and	the	public	on	weekdays,	excluding	public	holidays,	between	9	a.m.	and	
11:30	a.m.	with	functions	restricted	to	matters	of	urgency	and	related	services.

• The	Registries	of	the	High	Court,	Labour	Court,	Admiralty	Court	and	Electoral	Court	would	be	on	
standby to render services, on request, outside the stipulated hours for urgent matters.

• The	judges	of	the	High	Court	and	staff	members	holding	an	appointment	as	assistant	registrar	were	
to	perform	possible	duties	from	home,	including	functions	and	duties	on	the	court’s	electronic	case	
management,	document	filing	system	and	e-Justice.

• In	the	Magistrate’s	Court,	the	clerk	of	the	criminal	court	would	be	open	for	litigants,	practitioners	and	
the public on weekdays, excluding public holidays, from 8 a.m. to 1 p.m. with court proceedings being 
restricted	to	first	appearances;	applications	for	reduction	of	bail;	urgent	bail	applications;	and	an	
application	for	certification	of	a	person	in	terms	of	the	country’s	Mental	Health	Act	18	of	1973.

• As for time limits, the entire period of lockdown as declared by the President of the Republic would not 
be included in the computation of any time bar or prescription period provided for by law, including 
the	first	and	last	day	of	the	lockdown.	Commendably,	this	excluded	the	opposition	to	applications	
brought	as	urgent	applications	in	terms	of	the	rules	of	the	court;	bail	applications;	appeals	against	
the	refusal	of	bail;	domestic	violence	matters;	and	any	case	involving	children’s	issues.	Similarly,	this	
excluded	the	filing,	service	or	delivery	of	any	process	in	applications	brought	as	urgent	applications	in	
terms	of	the	rules	of	the	court,	the	hearing	or	court	attendance	and	the	delivery	of	judgment	in	bail	
applications;	appeals	against	the	refusal	of	bail;	domestic	violence	matters;	and	any	case	involving	
children’s	issues.	

• The directive included a schedule of automatic postponement of all nonurgent matters to stated dates. 

A REVISED ROADMAP was issued on 4 May 2020, with slight adjustments. 

On 28 March 2020, the government enacted Proclamation 9 of 2020, 
empowering the Chief Justice to issue directions necessary to combat the 
spread of COVID-19. On 31 March 2020, the Chief Justice, the Hon Peter Shivute, 
issued Directions Relating to Judicial Proceedings in all Courts under Regulation 
No 90 of 2020. These directions applied to all courts nationwide. 
The following were key:  
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On	the	same	day,	the	Chief	Justice	as	head	of	the	Supreme	Court	issued	Operational	Instructions	for	the	

Supreme	Court	of	Namibia	for	the	Duration	of	Lockdown	in	the	State	of	Emergency	Declared	in	Terms	of	Article	

26	of	the	Constitution	to	operationalise	the	directions.	Similarly,	the	Judge	President	as	head	of	the	High	Court	

issued	Operational	Instructions	for	the	High	Court	of	Namibia	for	the	Duration	of	Lockdown	in	the	State	of	

Emergency	Declared	in	Terms	of	Article	26	of	the	Constitution	to	operationalise	the	same	directions.	

On	29	April	2020,	the	Chief	Justice	amended	the	directions	of	31	March	2020.57 Among the amendments was 

the provision for the continuity of the measures for the duration of the lockdown. Additionally, regarding 

provisions relating to suspension of certain laws, the revised directions provided that the following proceedings 

would	continue:	

• applications	brought	as	urgent	applications	in	terms	of	the	rules	of	the	applicable	court;	

• bail	applications;	

• appeals	against	the	refusal	of	bail;	

• domestic	violence	matters;	

• any	case	involving	children’s	issues;	

• first	court	appearance	in	a	criminal	case;	and	

• solemnisation	of	marriages	in	terms	of	the	Marriages	Act	No	25	of	1969.	

The revised directions also contained an amended Annexure for dates of automatic postponement of 

nonurgent matters. 

The implications of the broader measures undertaken by the government (declaration of the state of 

emergency	and	subsequently	the	state	of	disaster)	and	the	regulations	or	directives	issued	by	the	judiciary	on	

the	administration	of	justice	by	the	courts	are	analysed	below.	

2.3 Impact of COVID-19 on access to legal representation

Under	Article	12(1)(e)	of	the	Constitution	of	Namibia,	“All	persons	shall	be	afforded	adequate	time	and	facilities	

for the preparation and presentation of their defence, before the commencement of and during their trial, and 

shall be entitled to be defended by a legal practitioner of their choice”. Article 24 provides that a state of emergency 

shall not derogate from or suspend access by any persons to legal practitioners or a court of law.

Under the national lockdown regulations, legal services were designated as essential services and providers 

of	legal	services	were	permitted	to	render	services	on	site.	Nevertheless,	most	law	firms	closed	their	offices,	

with	some	maintaining	only	skeleton	staff.	For	instance,	two	law	firms	interviewed	for	this	research	closed	their	

offices	completely	at	the	beginning	of	the	state	of	emergency	and	opened	weeks	later.	Of	these,	one	opened	

with	one	support	staff	member	and	two	out	of	the	ten	lawyers	at	the	firm	attending	to	the	office.	The	other	had	

no	lawyers	at	the	office,	but	the	lawyers	were	on	call.	While	most	lawyers	continued	to	work	from	home,	the	

closure	of	the	office	and	the	limited	deployment	of	lawyers	meant	that	fewer	lawyers	were	available	to	attend	

to cases. During an interview, a lawyer reported that most lawyers working from home, including those who 

were	attending	the	office,	were	largely	focusing	on	urgent	matters.	According	to	the	lawyer,	her	law	firm	had	

to turn away at least 60% of the clients that it would ordinarily have attended to, asking the clients to return 

57  Regulation 111 of 2020.  
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when	they	could	deal	with	nonurgent	matters.	The	Law	Society	of	Namibia,	for	instance,	closed	its	offices	for	

the	greater	part	of	the	lockdown,	and	staff	were	working	from	home.	According	to	an	undated	statement	that	

was	posted	on	the	Law	Society’s	website,	its	staff	would	be	working	from	home	during	the	lockdown	and	would	

only	attend	to	the	office	for	urgent	matters	by	prior	arrangement.	The	Law	Society	announced	that	it	was	also	

serving its constituencies via email.58

Generally, limited access to legal representation and limited legal awareness remain in Namibia, especially 

among the indigent and in remote parts of the country. Thus, in his speech at the virtual opening of the 2021 

Legal	Year	in	February	2021,	the	country’s	president	encouraged	private	legal	practitioners	to	do	more	pro	

bono	work	through	outreach	programmes	in	remote	areas	where	the	need	was	greatest.	The	Law	Society	of	

Namibia	runs	a	programme	to	facilitate	pro	bono	work,	but	this	has	not	been	adequate.	The	Law	Society	does	

not	yet	have	any	binding	rules	on	pro	bono	work,	although	it	does	have	a	Committee	on	Access	to	the	Law	

and Social Responsibility that is tasked to encourage and develop a pro bono model for the legal profession.59 

The	country	is	also	in	the	process	of	revising	the	Legal	Practitioners	Act	15	of	1995,	but	the	process	has	met	

with delays. This revision is meant to, among other things, introduce some aspects of the pro bono culture 

among	private	practitioners	and	advance	access	to	justice	generally.	The	challenge	of	limited	access	to	legal	

representation	predates	COVID-19,	and	without	rules	compelling	lawyers	to	engage	in	pro	bono	work,	many	

were unwilling to risk contracting the virus in pursuit of voluntary and unpaid work.60 Due to existing structural 

inequalities,	women	are	those	most	in	need	of	free	legal	aid	as	many	cannot	afford	to	hire	private	legal	

practitioners.	The	country’s	high	number	of	domestic	violence	cases	are	illustrative	of	this,	with	2	370 domestic 

violence	applications	registered	across	the	country’s	courts	in	2020.6162 

The	government-funded	Legal	Aid	Directorate,	established	under	the	Legal	Aid	Act	29	of	1990,	has	been	

assisting some of those in need, but this is inadequate for the country. The country is working to review the act, 

which is expected to also revise the framework and scope of legal aid to provide greater access. This service 

inadequacy	was	compounded	by	the	COVID-19	pandemic	in	that	Legal	Aid	Directorate	offices	also	had	to	close	

for	face-to-face	interactions	during	the	lockdown,	offering	very	limited	services.	Many	who	seek	Legal	Aid	

Directorate services are indigent, including women, and this left this constituency largely unserved. During the 

year,	6	589	applications	for	legal	aid	were	received	for	cases	before	the	Magistrate’s	Courts,	with	a	significant	

portion of the applicants being women.63 

As	to	the	directions	and	guidelines	issued	in	response	to	the	pandemic,	the	Roadmap	for	the	High	Court	issued	

by the Judge President on 18 March 2020 contained the following worrisome provision on Bail Applications 

(Clause	5):	“The	hearing	of	bail	applications	will	proceed	in	open	court	on	the	set	down	date,	irrespective	of	

58	 The	Law	Society	of	Namibia	“COVID-19	lockdown	information”	(2020)	The Law Society of Namibia https://www.lawsocietynamibia.org/
content/news/2020-press-statements/covid-19-lockdown-information (accessed 25 August 2021).

59	 Legal	Assistance	Centre	“Pro	bono	work	by	legal	practitioners”	(2017)	Legal Assistance Centre https://www.lac.org.na/
news/probono/probono_01-PRO_BONO_LEGAL_PRACTITIONERS.pdf	(accessed	25	August	2021).	See	also	The	Law	
Society of Namibia “The committee system”	The Law Society of Namibia https://www.lawsocietynamibia.org/index.php?option=com_
content&view=article&id=115:non-litigious-tariffs-2011-2012-3&catid=5&Itemid=129 (accessed 20 February 2021).

60	 Interview	with	Windhoek-based	legal	practitioner.

61	 H	Melber	“#ShutItAllDown	in	Namibia	–	the	fight	against	gender-based	violence”	(2020)	The Conversation https://theconversation.com/
shutitalldown-in-namibia-the-fight-against-gender-based-violence-148809 (accessed 25 August 2021).

62	 Statistics	on	the	Performance	of	the	Supreme	Court,	High	Court	and	Magistrates’	Courts	of	the	Republic	of	Namibia	for	the	Period	
2019/2020,	released	by	the	Chief	Justice	of	Namibia	at	the	opening	of	the	Legal	Year	2021.	

63	 	Ibid.

https://www.lawsocietynamibia.org/content/news/2020-press-statements/covid-19-lockdown-information
https://www.lawsocietynamibia.org/content/news/2020-press-statements/covid-19-lockdown-information
https://www.lac.org.na/news/probono/probono_01-PRO_BONO_LEGAL_PRACTITIONERS.pdf
https://www.lac.org.na/news/probono/probono_01-PRO_BONO_LEGAL_PRACTITIONERS.pdf
https://www.lawsocietynamibia.org/index.php?option=com_content&view=article&id=115:non-litigious-tariffs-2011-2012-3&catid=5&Itemid=129
https://www.lawsocietynamibia.org/index.php?option=com_content&view=article&id=115:non-litigious-tariffs-2011-2012-3&catid=5&Itemid=129
https://theconversation.com/shutitalldown-in-namibia-the-fight-against-gender-based-violence-148809
https://theconversation.com/shutitalldown-in-namibia-the-fight-against-gender-based-violence-148809
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whether	the	parties	are	legally	represented	or	not.”	The	effect	of	this	was	to	deny	legal	representation	to	those	

who needed more time to secure legal representation. The provision also violated Article 24 of the Namibian 

Constitution	that	provides	that	a	state	of	emergency	shall	not	derogate	from	or	suspend	access	by	any	persons	

to legal practitioners or a court of law. The provision of the Roadmap precluded postponements for purposes 

of obtaining legal representation. However, this was revised when the Judge President issued a revised 

Roadmap	on	4	May	2020	that	contained	the	following	provision:	“The	hearing	of	bail	applications	will	proceed	

subject	to	the	provisions	contained	under	the	heading	‘General’	on	the	set	down	date.”	The	‘General’	provision	

made	room	for	the	postponement	of	matters	to	allow	the	bail	applicant	to	obtain	legal	representation.	It	is	

not	clear	how	many	people	were	affected	by	the	original	rule,	but	by	the	time	that	this	rule	was	amended,	

one magistrate reported that at least 13 accused persons had proceeded with bail proceedings without legal 

representation in her courtroom.64	The	figure	is	likely	to	be	significant	at	the	national	level.	

2.4 Impact of COVID-19 on physical access to courts

As	courts	have	never	been	fully	closed	in	Namibia	during	the	lockdown,	the	attainment	of	justice	will	only	be	

impacted in terms of a possible delay. All registries and courts have been operating with some restrictions and 

limited	working	hours	to	protect	the	staff	while	ensuring	the	continuity	of	court	processes.	The	courts	have	

continued to sit for all urgent matters. Nonurgent matters, however, have been delayed or dealt with remotely. 

Under	the	Chief	Justice’s	directions,	all	nonurgent	court	cases	have	been	postponed.	The	courts	are	allowed	to	

deal	with	the	following	matters	during	the	lockdown:

• accused	persons	brought	to	a	Magistrate’s	Court	for	a	first	appearance;

• accused	persons	bringing	a	bail	application;

• appeals	against	the	refusal	of	bail;

• urgent	applications	in	the	High	Court,	the	Labour	Court	or	the	Electoral	Court;

• registration	of	deceased	estates	worth	less	than	N$100	000;

• urgent	child	protection	matters	under	the	Child	Care	and	Protection	Act	3	of	2015;

• applications	for	interim	protection	orders	under	the	Combating	of	Domestic	Violence	Act	4	of	2003;

• applications	for	search	warrants;	and	

• authorisations for postmortem examinations in terms of the Births, Marriages and Deaths Registration 
Act	81	of	1963.

An	important	aspect	is	that	the	directions	of	the	Chief	Justice	ordered	courts	to	continue	to	deal	unhindered	

with domestic violence protection orders and child protection proceedings.65 The numbers of domestic 

violence-related	cases	dealt	with	during	this	period	are	highlighted	below.	The	directions	specifically	state	that	

Magistrate’s	Courts	will	continue	to	deal	with	applications	for	interim	protection	orders	under	the	domestic	

violence	law	during	the	lockdown	as	well	as	any	urgent	applications	under	the	Child	Care	and	Protection	Act	

relating	to	a	child	in	need	of	protective	services.	This	is	important	for	women	in	need	of	the	courts’	protection.

64	 Interview	with	a	prosecutor.

65	 Legal Assistance Centre “Your rights in a global pandemic” (2020)	Legal Assistance Centre http://www.lac.org.na/projects/sjp/Pdf/Your-
Rights-in-a-Global-Pandemic.pdf (accessed 25 August 2021).

http://www.lac.org.na/projects/sjp/Pdf/Your-Rights-in-a-Global-Pandemic.pdf
http://www.lac.org.na/projects/sjp/Pdf/Your-Rights-in-a-Global-Pandemic.pdf
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During 2020, Namibia saw a heightened 

number of applications for protection orders. 

Magistrates across the country are reported to 

have	attended	to	2 370	domestic	violence	cases,	

of	which	1 835	resulted	in	interim	protection	

orders and 765 protection orders were made 

final.	Of	these,	404	applications	were	withdrawn	

by	the	applicants.	Overall,	the	domestic	violence	

cases reported in 2020 were far more than the 

2 044	reported	in	2019,66 indicating a pattern 

observed in many countries. 

While the regulations allow persons to leave their homes during the lockdown for purposes of attending 

court,	some	people	needing	urgent	relief	from	the	courts	found	themselves	in	difficulty	when	courts	were	not	

operating fully due to temporary closures.67

Although court proceedings are allowed to occur under lockdown, members of the public are not allowed 

in open court. This has a bearing on the open court approach, and it undermines the transparency of court 

proceedings.	According	to	the	Office	of	the	Judiciary,	however,	courts	facilitated	the	media’s	access	to	

information	to	keep	the	public	informed.	While	accredited	journalists	were	granted	access	to	court	to	report	

on	proceedings,	only	about	20%	of	the	standard	journalist	attendance	was	registered	in	many	courts.68 This 

was attributed to fewer cases being dealt with by the courts during the lockdown and the caution exercised by 

journalists	so	as	not	to	contract	the	virus.	During	2020,	the	Office	of	the	Judiciary	also	launched	its	website	that	

is regularly updated to make information more readily available.69	The	fresh	user-friendly	website	provides	an	

impressive	overview	of	the	judiciary	and	the	work	that	it	does	and	includes	the	issuing	of	press	releases.

66	 PS	Shivute	“2021	February	10	Virtual	Legal	Year	Opening	by	the	Honourable	Chief	Justice	Mr	Justice	Peter	Shivute”	(2021)	eJustice https://
ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx (accessed 25 August 2021).

67 See below on courts that were temporarily closed during the lockdown.

68	 Interview	with	a	court	reporter.

69 The new website can be accessed at www.judiciary.na.	This	now	exists	side	by	side	with	the	Namibia	Superior	Courts	website,	accessible	
at https://ejustice.moj.na/SitePages/Home.aspx.

1 835 
resulted in interim 
protection orders

765 
protection orders 
were made final

2 370 
domestic 
violence cases

https://ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx
https://ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx
http://www.judiciary.na
https://ejustice.moj.na/SitePages/Home.aspx
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2.5 Impact of COVID-19 on the courts’ ability to perform their basic functions

Namibia	has	a	Supreme	Court	that	sits	in	Windhoek,	as	the	apex	court,	and	

a	High	Court	that	has	two	divisions:	the	Main	Division	at	Windhoek	and	the	

Northern	Local	Division	at	Oshakati.	The	judges	are	grouped	into	a	civil	

stream and a criminal stream, depending on the preferences of individual 

judges.70	The	Lower	Courts	comprise	the	Regional	Courts	and	District	

Courts.	As	at	February	2021,	across	the	country,	there	were	six	permanent	

Regional	Court	seats	while	nine	Regional	Court	magistrates	served	a	total	

of	24	towns	on	a	circuit	basis.	There	were	34	permanent	District	Court	

seats	and	37	Periodical	Courts	served	by	90	District	Court	magistrates.	

These courts deal with criminal, civil and family matters. 

Under	the	latest	Public	Health	COVID-19	General	Regulations	that	forbid	

gatherings, gathering for purposes of court or tribunal proceedings is 

exempted.71 Under the same regulations, legal and court services are 

designated	as	a	‘critical	service’.	Thus,	courts	did	not	close	during	the	

lockdown	but	instead	reduced	their	operations.	For	instance,	Magistrate’s	

Courts	remained	open	during	the	state	of	emergency	with	reduced	

working hours (from 8 a.m. until 1 p.m.). Although certain services were 

suspended,	the	Magistrate’s	Courts	continued	to	function.	Staff	members	

were divided into teams taking turns to report for work, keeping the 

courts’	doors	open	to	users.	

As	the	pandemic	raged	on,	several	courts	were	temporarily	closed.	On	

16	March	2020,	when	Namibia	confirmed	two	positive	cases	of	the	virus,	

the	first	nationwide	temporary	closure	of	the	Magistrate’s	Courts	was	

announced, lasting from 8 a.m. until 2 p.m. All matters were stood down 

until	the	courts	were	open.	According	to	a	statement	released	by	the	Office	

of	the	Judiciary,	this	was	to	“ensure	that	all	necessary	measures	are	set-

up”.72	The	Magistrate’s	Courts	in	Namibia	dealt	with	a	total	of	48 612	cases	

between January and December 2020, with a daily average of 135 cases.73 

Thus,	at	least	135	cases	were	affected	by	the	temporary	closure.	During	

the temporary closure, arrangements were made with the Namibian Police 

and	the	Namibian	Correctional	Service	for	all	accused	persons	scheduled	

to appear in court on that day to remain at their respective holding 

stations until 2 p.m. 

70	 PS	Shivute	“2021	February	10	Virtual	Legal	Year	Opening	by	the	Honourable	Chief	Justice	Mr	Justice	Peter	Shivute”	(2021)	eJustice https://
ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx (accessed 25 August 2021).

71 See section 4(2)(b) of the Regulations, Government Notice 233 of 2020 (as amended).

72	 Office	of	the	Judiciary	“Media Advisory”	(2020)	African Legal Information Institute https://africanlii.org/sites/default/files/ooj_media_
release_-_courts_temporarily_closed.pdf (accessed 25 August 2021).

73	 Statistics	on	the	Performance	of	the	Supreme	Court,	High	Court	and	Magistrate’s	Courts	of	the	Republic	of	Namibia	for	the	Period	
2019/2020,	released	by	the	Chief	Justice	of	Namibia	at	the	opening	of	the	Legal	Year	2021.
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Insofar	as	the	High	Court	is	concerned,	the	same	statement	contained	the	following	measures:	

• “All	cases	set	down	in	the	High	Court	Main	and	Northern	Local	Divisions	respectively	are	to	stand	down	
until 15h00. 

• All	mediations	for	the	period	16–27	March	2020	are	cancelled.

• All	taxations	scheduled	for	the	period	16–27	March	2020	are	to	be	postponed	to	a	date	thereafter.”

On	15	July	2020,	the	spokesperson	of	the	Office	of	the	Judiciary	issued	a	statement	announcing	the	temporary	

closure	of	the	Walvis	Bay	Magistrate’s	Court.	The	court	was	temporarily	closed	without	an	opening	date	

after	a	court	staff	member	had	tested	positive	for	COVID-19.	First	appearances	were	rerouted	to	the	Walvis	

Bay	District	Magistrate’s	Court	and	the	Swakopmund	District	Magistrate’s	Court.	All	other	matters	were	

postponed.74	The	Walvis	Bay	Magistrate’s	Court	was	only	reopened	on	10	August	2020,	some	25	days	later,	with	

an	estimated	number	of	cases	in	excess	of	80	being	affected.75

A	similar	statement	was	issued	on	28	July	2020	announcing	the	temporary	closure	of	various	Magistrate’s	

Courts	in	Windhoek	and	Katima	Mulilo.	The	Katima	Mulilo	Magistrate’s	Court,	the	Magistrate’s	Courts	in	

Windhoek	on	Mungunda	Street	and	in	Katutura,	and	the	Traffic	Court	in	the	Windhoek	central	business	

district	were	closed	for	14	days	after	two	officials	and	an	accused	person	had	tested	positive	for	COVID-19.	

As	contingency	measures,	the	Office	of	the	Judiciary	announced	that	all	trials	and	scheduled	appearances	

were to be rescheduled. Domestic violence cases and all bail matters were to be heard within 24 hours of 

arrest,	and	existing	caseloads	were	shifted	to	different	courts.	Arrangements	were	also	made	for	applications	

for search and seizure warrants and urgent applications related to childcare and protection orders to 

continue	unhindered.	For	instance,	at	Katima	Mulilo,	beneficiaries	of	maintenance	payments	could	collect	

their	payments	at	the	Office	of	the	Ombudsman	where	applications	for	interim	domestic	violence	protection	

orders,	payments	of	admission	of	guilt	fines	and	the	administration	of	intestate	deceased	estates	would	also	

be	handled.	In	Windhoek,	the	beneficiaries	of	maintenance	payments	could	collect	their	payments	at	the	

Windhoek	Magistrate’s	Court	on	Judge	JP	Karuaihe	Street.	Applications	for	interim	domestic	violence	protection	

orders	and	payments	of	admission	of	guilt	fines	were	also	to	be	handled	at	the	same	court.76

74	 W	Guchu	“Walvis	Bay	Magistrate’s	Court	Temporarily	Closed”	(2020) Eagle FM https://www.eaglefm.com.na/news/walvis-bay-magistrates-
court-temporarily-closed/ (accessed 25 August 2021).

75	 Namibian	Broadcasting	Corporation	“Magistrate’s	Courts	reopen	after	COVID-19	shutdown”	(2020)	Namibian Broadcasting Corporation 
https://www.youtube.com/watch?v=71JX0gnzZYg (accessed 25 August 2021).

76	 The	Namibian	“Three	courts	closed	over	COVID-19”	(2020)	The Namibian https://www.namibian.com.na/203027/archive-read/Three-
courts-closed-over-Covid-19 (accessed 25 August 2021).

https://www.eaglefm.com.na/news/walvis-bay-magistrates-court-temporarily-closed/
https://www.eaglefm.com.na/news/walvis-bay-magistrates-court-temporarily-closed/
https://www.youtube.com/watch?v=71JX0gnzZYg
https://www.namibian.com.na/203027/archive-read/Three-courts-closed-over-Covid-19
https://www.namibian.com.na/203027/archive-read/Three-courts-closed-over-Covid-19
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16 
MARCH 

2020

Nationwide temporary 
closure	of	the	Magistrate’s	
Court	announced	lasting	
from 8am until 2pm. 

Namibia	confirmed	two	
positive cases of the virus

All matters were stood down 
until the courts were open. 

Around 135 cases 
affected

15 
JULY 
2020

Walvis	Bay	Magistrate’s	
Court	is	closed	temporarily	
for 25 days

Court	member	tested	
positive	for	COVID-19

First appearances rerouted. All 
other matters postponed

More than 80 
cases	affected

28 
JULY 
2020

Temporary closure of 
various courts in Windhoek 
and Katima Mulilo for 
14 days

Two	officials	and	an	
accused person tested 
positive	for	COVID-19

All trials and scheduled 
appearances rescheduled. 
Arrangements were made to 
deal with other priority matters.

The various guidelines for the courts have started referring to online proceedings. For instance, the revised 

Roadmap	for	the	High	Court	issued	by	the	Judge	President	on	4	May	2021	provides	that	any	meeting	scheduled	

with parties or legal practitioners must be held in open court or with the assistance of videoconferencing and 

may not be conducted in chambers. 

The	Supreme	Court	has	pioneered	experimentation	with	virtual	hearings.	This	has	been	operationalised	

through	the	interim	rules	that	empower	the	Chief	Justice	to	direct	that	a	hearing	may	be	heard	virtually	where,	

at his discretion, special circumstances necessitate it.77	On	15	June	2020,	the	Chief	Justice	issued	guidelines	for	

the	conduct	of	remote	hearings	in	the	Supreme	Court	in	certain	circumstances	such	as	when	a	nonresident	

lawyer was unable to appear in person before the court. A virtual court hearing of a labour appeal matter 

by	the	Supreme	Court	has	been	heralded	as	“the	impetus	for	a	move	towards	virtual	or	e-hearings	and	the	

evolution	of	the	judicial	system”.78	Subsequently,	a	number	of	appeals	enrolled	for	the	2020	June-July	term	were	

conducted	by	means	of	remote	hearings.	The	High	Court	has	also	followed	suit.	Both	courts	have	livestreamed	

some	of	their	proceedings	on	the	Office	of	the	Judiciary’s	YouTube	platform,	and	members	of	the	public	were	

able	to	follow	proceedings.	Viewership	has	not	been	consistent,	with	the	highest	number	of	viewed	cases	

standing	at	2 700	and	the	lowest	at	18	as	at	15	March	2021.	E-hearings	have	also	become	pervasive	in	the	High	

Court,	albeit	only	in	select	cases	where	there	were	geographical	hindrances.	

Although	the	Chief	Justice’s	Practice	Directive	of	31	March	2020	did	not	wholly	close	operations	at	courts	and	

instead suspended some activity, this did disrupt court operations. Although hampered by the pandemic, court 

operations	remained	at	a	functional	level,	however,	with	the	judiciary	constantly	adapting	and	innovating.		

Yet,	the	resource	factor	remained	critical.	COVID-19	presented	the	challenge	of	diverting	funds	towards	the	

provision	of	PPE.	The	Office	of	the	Judiciary	had	to	suspend	some	operations,	transferring	funds	to	purchase	

material	and	equipment	to	mitigate	the	spread	of	the	disease.	The	Office	deployed	N$4	million	of	its	allocated	

annual budget towards that end. This had an impact on the operation of the courts, although this has not been 

quantified	to	provide	a	full	picture	of	the	extent	to	which	operations	were	suspended	and	the	impact	of	such	

suspension	on	the	delivery	of	justice.	

77	 Ibid.

78	 NJ	Jantjies	“Virtual	Court	Hearings:	A	New	Era	in	the	Namibian	Judicial	System”	(2020)	The Namibian https://www.namibian.com.
na/203321/archive-read/Virtual-Court-Hearings-A-New-Era-in-the-Namibian-Judicial-System (accessed 25 August 2021).

https://www.namibian.com.na/203321/archive-read/Virtual-Court-Hearings-A-New-Era-in-the-Namibian-Judicial-System
https://www.namibian.com.na/203321/archive-read/Virtual-Court-Hearings-A-New-Era-in-the-Namibian-Judicial-System
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2.6 Impact of COVID-19 on the courts’ ability to discharge matters timeously

Before	the	COVID-19	pandemic,	delays	in	the	delivery	of	judgments	had	been	a	common	challenge	in	Namibia,	

which	placed	the	Supreme	Court	under	the	spotlight.	It	appears,	however,	that	the	pandemic	did	not	negatively	

affect	the	Superior	Courts	especially	in	this	regard.	The	Supreme	Court	Rules	require	that	judgments	be	

delivered	within	three	months	of	a	matter	being	heard.	According	to	Chief	Justice	Shivute,	

Although the statistics show that the Court’s workload increases from year to year, [...] during the year 

[2020] the Court achieved an 86.5% rate in the delivery of reserved judgments within the guidelines. Overall, 

the 2020 statistics demonstrate that the Supreme Court is performing optimally and generally meeting the 

public’s expectation for speedy justice.79

The	High	Court	has	published	guidelines	for	the	resolution	of	various	kinds	of	disputes	and	for	the	delivery	

of	judgments	and	rulings.	In	respect	of	civil	actions,	civil	stream	judges	of	the	Main	Divisions	achieved	a	74%	

within-guideline	completion	rate	while	the	Northern	Local	Division	achieved	a	rate	of	58%.80	Interestingly,	

judges	in	the	civil	stream	delivered	more	judgments	in	2020	compared	to	2019.	Similarly,	more	opposed	

motions	were	heard	and	disposed	of	in	2020	than	in	2019.	Namibia	has	also	been	pursuing	court	mediation,	

known	as	‘court-connected	mediation’.	According	to	the	Chief	Justice,	1 094	civil	cases	were	referred	to	

court-connected	mediation	in	the	two	divisions	of	the	High	Court,	resulting	in	621	out-of-court	settlements	

–	an	increase	in	matters	referred	to	mediation	relative	to	2019.	The	success	rate	in	mediations	for	the	Main	

Division	for	2020	was	67%	compared	to	57%	in	2019.	For	the	Northern	Local	Division,	the	success	rate	was	

68%	compared	to	56%	in	2019.81	According	to	the	Chief	Justice,	this	underscores	the	fact	that	the	mediation	

programme	of	the	High	Court	is	a	success	story.	

The state of emergency “forced the High Court’s mediation office to rely on internal capacity and extra hours 

which resulted in a challenge being converted into an opportunity”.82

Due	to	the	lockdown	measures,	the	High	Court	managed	a	significant	percentage	of	its	workload	electronically	

via	E-justice	and	through	videoconferencing.	For	example,	a	significant	number	of	orders	were	issued	in	

chambers	and	in	the	absence	of	the	parties	according	to	official	directives,	which	contributed	significantly	to	

service	delivery.	Namibia	runs	an	E-Justice	platform	that	allows	members	of	the	public	to	search	for	and	track	

the	progress	of	cases,	using	various	search	criteria.	It	also	allows	users	to	register	and	log	in	and	to	access	

platforms	that	facilitate,	among	other	things,	the	e-filing	of	civil	processes.83	This	significantly	reduces	the	need	

for	the	cumbersome	process	of	manually	filing	documents	in	civil	proceedings.	The	system	was	designed	to	

boost	efficiency	and	enhance	the	professionalism	of	the	legal	community,	according	to	the	Chief	Registrar	of	

the	Supreme	and	High	Courts	of	Namibia,	Elsie	Schickerling.84	When	the	system	was	introduced,	e-Justice	was	

79	 PS	Shivute	“2021	February	10	Virtual	Legal	Year	Opening	by	the	Honourable	Chief	Justice	Mr	Justice	Peter	Shivute”	(2021)	eJustice https://
ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx (accessed 25 August 2021).

80	 Ibid.

81	 Ibid.

82	 Ibid.

83	 See	link	here:	https://ejustice.jud.na/ejustice/login.

84	 New	Era	Live	“E-justice	debuts	in	Namibia”	(2014)	New Era https://neweralive.na/posts/e-justice-debuts-namibia (accessed 25 August 2021).

https://ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx
https://ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx
https://ejustice.jud.na/ejustice/login
https://neweralive.na/posts/e-justice-debuts-namibia
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touted	as	“the	first	step	in	transforming	the	Republic	of	Namibia’s	existing	paper-centric	structure	in	the	

superior	courts	to	a	transparent,	efficient	and	electronic	legal	administration”.85	According	to	Chief	Justice	

Shivute,	“The	High	Court’s	electronic	case	management	system	which	gives	access	to	court	services	online	no	

doubt	blunted	the	effect	of	the	pandemic	on	the	work	of	the	civil	stream.”86

However,	the	lockdown	and	travel	restrictions	impeded	the	timeous	finalisation	

of cases requiring the physical presence of witnesses and litigants despite the 

exemption	for	travel	for	those	intending	to	go	to	court.	Criminal	matters	were	

significantly	affected.	Criminal	matters	depend	on	the	presence	of	accused	

persons and witnesses, some of whom come from remote areas. As a result, 

many criminal matters failed to commence, while some remained only part 

heard.	On	average,	between	two	and	four	trials	per	week	had	to	be	postponed	

for	lockdown-related	reasons,	and	most	included	cases	involving	foreign	

witnesses or counsel or witnesses or counsel from restricted regions.87 Unlike 

the	high	completion	rates	for	civil	cases,	for	criminal	trials,	the	High	Court’s	

Main	Division	recorded	a	finalisation	rate	of	30%	and	the	Northern	Local	

Division a rate of 25%.88	Criminal	appeals,	however,	had	a	higher	finalisation	

rate,	with	an	average	of	86%	for	both	divisions,	higher	than	in	2019.89 According 

to	the	Chief	Justice,	the	criminal	stream	performed	far	better	in	areas	where	the	

presence of witnesses or accused persons was not necessary.90

The	success	of	the	Upper	Courts,	however,	is	not	reflected	in	the	Lower	

Courts.	During	2020,	the	Regional	Courts	finalised	only	20%	of	the	cases	on	

the	rolls	against	a	target	of	62%.	Of	the	7 533	backlog	of	cases	brought	before	

the	Regional,	District	and	Periodical	Courts,	only	1 245	were	finalised.	The	

backlog	continues	into	2021.	The	overall	finalisation	rate	of	the	Lower	Courts	

was	44%	compared	to	51%	in	2019,	a	decrease	of	7%.91

The	poor	performance	of	the	Lower	Courts	especially	is	caused	by	

longstanding	human	resources	constraints.	The	Office	of	the	Judiciary	is	

unable	to	recruit	more	personnel	due	to	budget	cuts.	Consequently,	the	

Magistracy	has	suffered	due	to	understaffing.	There	are	several	unfilled	

magistrate	vacancies	in	various	District	Courts.92 As a result, the reduced 

number	of	judicial	officers	are	able	to	handle	only	a	certain	percentage	of	

85	 Ibid.

86	 PS	Shivute	“2021	February	10	Virtual	Legal	Year	Opening	by	the	Honourable	Chief	Justice	Mr	Justice	Peter	Shivute”	(2021)	eJustice https://
ejustice.moj.na/Supreme%20Court/Media/Pages/Speeches.aspx (accessed 25 August 2021).

87	 Ibid.

88	 Ibid.

89	 Ibid.

90	 Ibid.

91	 Ibid.

92	 M	Kaminzi	“Concern	over	shortage	of	magistrates”	(2020)	The Namibian https://www.namibian.com.na/96651/read/Concern-over-
shortage-of-magistrates (accessed 25 August 2021).
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the court workload and are unable to expedite all matters timeously.93	In	addition,	the	Legal	Aid	Directorate	is	

not	always	able	to	make	defence	counsel	available	in	time	for	court	proceedings	due	to	financial	constraints.	

The	reduction	in	service	levels	due	to	the	lockdown	simply	worsened	these	historic	trends.	As	the	Legal	Aid	

Directorate	reduced	the	number	of	face-to-face	proceedings	for	a	significant	part	of	the	lockdown,	limited	

services were rendered to those in need. 

In	addition	to	dealing	with	new	matters,	backlogs	remain	a	challenge	in	Namibia.	During	the	opening	of	the	

2020	legal	year,	the	Chief	Justice	reported	that	a	backlog	of	cases	was	accumulating	in	the	Magistrate’s	Courts.	

The	judiciary’s	case	backlog	reduction	strategy,	overseen	by	a	Case	Backlog	Reduction	Committee	put	in	place	

to	address	this	problem,	was	thus	impacted	by	the	COVID-19	pandemic,	slowing	down	progress.	This	was	

because	of	the	postponements	of	nonurgent	matters	according	to	the	Chief	Justice’s	directions,	which	further	

added	to	a	backlog	that	the	judiciary	had	been	trying	to	clear	prior	to	the	outbreak	of	the	pandemic.	

93	 Keynote	address	by	His	Lordship	Peter	S.	Shivute,	Chief	Justice	of	the	Republic	of	Namibia,	at	the	Annual	Magistrates	Conference,	16	
November	2020,	Safari	Conference	Centre,	Windhoek.
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SOUTH AFICA

CHAPTER 3: SOUTH AFRICA

3.1 Background 

On	15	March	2020,	the	Minister	of	Cooperative	Governance	and	Traditional	Affairs	declared	a	state	of	disaster	

in accordance with the Disaster Management Act 57 of 2002.94	On	23	March,	President	Cyril	Ramaphosa	

announced	a	three-week	nationwide	lockdown	with	severe	restrictions	on	travel	and	movement,	starting	at	

midnight on 26 March 2020 and lasting until midnight on 16 April 2020.95 The lockdown was subsequently 

extended on several occasions with varying levels of restrictions. Since the outbreak of the pandemic, 

numerous	practice	directives	have	been	published	to	combat	the	spreading	of	COVID-19,	the	effect	of	which	

has been to restrict access to courts. These directives are outlined below. 

94	 Laws	Africa	Legislation	Commons	“Government Notice 313 of 2020”	(2020)	Open By-laws South Africa https://openbylaws.org.za/za/act/
gn/2020/313/eng/resources/eng.pdf (accessed 25 August 2021).

95	 C	Ramaphosa	“President	Cyril	Ramaphosa:	Escalation	of	measures	to	combat	Coronavirus	COVID-19	pandemic”	(2020)	South African 
Government https://www.gov.za/speeches/president-cyril-ramaphosa-escalation-measures-combat-coronavirus-covid-19-pandemic-23-
mar# (accessed 25 August 2021).

https://openbylaws.org.za/za/act/gn/2020/313/eng/resources/eng.pdf
https://openbylaws.org.za/za/act/gn/2020/313/eng/resources/eng.pdf
https://www.gov.za/speeches/president-cyril-ramaphosa-escalation-measures-combat-coronavirus-covid-19-pandemic-23-mar#
https://www.gov.za/speeches/president-cyril-ramaphosa-escalation-measures-combat-coronavirus-covid-19-pandemic-23-mar#
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3.2	 Regulations	and	practice	directives	

The	Minister	of	Justice	and	Constitutional	Development	(Minister	of	Justice)	and	the	heads	of	courts	issued	a	

number of regulations and directives during the pandemic. These were both inconsistent and, in some cases, 

superfluous	and	were	regularly	amended	and	replaced.	In	some	instances,	the	Chief	Justice	delegated	powers	

to	the	heads	of	courts	to	issue	practice	directives.	As	a	result,	some	of	the	directives	passed	specifically	applied	

to certain provinces, which resulted in a lack of consistency and created confusion, prompting lawyers to raise 

concerns.96 The directives demonstrated an awareness of the special need of women and children to have access 

to	justice	by	directing	courts	to	prioritise	matters	affecting	them,	even	during	the	most	restrictive	alert	levels.	

3.2.1 Directives issued by the Chief Justice 

After	the	declaration	of	the	state	of	disaster	on	17	March	2020,	Chief	

Justice Mogoeng Mogoeng issued directives in terms of Section 8(3)

(B)	of	the	Superior	Courts	Act	10	of	2013.97 The directives restricted 

access to the court for persons with a material interest in a case 

such as litigants, accused persons and witnesses. All court buildings 

were	to	be	secured	to	avoid	exposing	judicial	officers,	court	staff	

and	members	of	the	public	to	the	risk	of	contracting	COVID-19.	

The directives set out the procedure for the decontamination of 

courts, social distancing and isolation of those exposed to the 

virus.98 The directives considered the need to ensure that persons 

who supported vulnerable groups were permitted to enter court, 

in particular those accompanying children, victims of domestic 

violence, sexually abused persons, the elderly and persons with 

disabilities. Members of the media and persons with a special 

interest were also permitted to enter court.99 

On	19	March	2020,	the	Chief	Justice	issued	another	set	of	directives.100	In	addition	to	the	above,	the	directives	

provided	that	Audio	Visual	Remand	(AVR)	centres	in	correctional	centres	linked	to	Magistrate’s	Courts	be	

used to conduct hearings to determine the postponement of cases where accused persons were in custody.101 

Witnesses in foreign countries were not to be summoned to attend a trial, and where such cases could not be 

postponed, the testimony could be obtained through electronic means.102

96	 Business	Day	“Access	to	justice	is	at	stake”	(2020)	Business Day https://www.businesslive.co.za/bd/opinion/editorials/2020-05-20-
editorial-curbing-confusion-over-court-functioning-is-crucial/	(accessed	25	August	2021).	The	Law	Society	of	South	Africa	and	the	General	
Council	of	the	Bar	highlighted	that	approaches	by	the	different	courts	created	confusion	for	lawyers	daily. 

97	 Southern	African	Legal	Information	Institution	“Measures	Adopted	by	the	Heads	of	Court	to	Curb	the	Spread	of	COVID-19	in	All	Courts	–	
Directive	Issued	by	Chief Justice Mogoeng Mogoeng	[2020]	ZARC	4	(17	March	2020)”	(2020)	Southern African Legal Information Institution 
http://www.saflii.org/za/other/ZARC/2020/4.html (accessed 25 August 2021).

98	 See	Directive	Issued	by	Chief	Justice	Mogoeng	Mogoeng	[2020]	ZARC	4.

99	 See	para	1	Directive	Issued	by	Chief	Justice	Mogoeng	Mogoeng	[2020]	ZARC	4.

100	 Open	By-laws	South	Africa	“General	Notice	187	of	2020	Directives	issued	by	the	Chief	Justice	regarding	COVID-19”	(2020)	Open By-laws 
South Africa https://openbylaws.org.za/za/act/genn/2020/187/eng/ or https://www.justice.gov.za/legislation/notices/2020/20200320-
gg43117gen187-OCJ-COVID19.pdf (accessed 25 August 2021).

101 Paragraph 3.1.

102 Paragraph 3.2.
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3.2.2 Directives issued by the Acting Chief Magistrate 

On	18	March	2020,	the	Acting	Chief	Magistrate	issued	directives	

applicable	to	the	Magistrate’s	Court.103 These directives gave priority 

to the handling of matters involving children and women. Such 

matters included maintenance, domestic violence and harassment. 

The directives restricted access to the court to the accused, 

witnesses, applicants and members of the media.104	Magistrate’s	

Courts	equipped	with	AVR	machines	were	to	use	them	to	deal	with	

cases	of	accused	persons	in	custody.	Where	AVR	machines	were	

not working well and where prisoners were not brought to court, 

postponements were to be done in absentia and a J7105 could be 

signed in absentia. All bail applications were to be attended to as 

far as possible, and only trials where the accused persons were in 

custody were to be heard. For accused persons in custody, only one 

family member was to be allowed in court.

First, applications concerning domestic violence or harassment 

cases were to be attended to. All return cases for domestic violence 

and protection from harassment were postponed, except in 

exceptional circumstances where the rights of children or elderly 

persons	were	affected.	Urgent	maintenance	matters	were	to	receive	

immediate	preference.	Children’s	Court matters were to be heard in 

open	court,	and	children	were	to	be	excused	from	proceedings	as	much	as	possible	unless	specifically	required	

to	be	present	in	terms	of	the	Childrens’	Act	38	of	2005.	Foster	extensions	could	be	done	in	the	absence	of	the	

parties with only the social worker being present.

For civil courts, magistrates were to deal with all urgent matters and all other matters could be postponed if 

there was an agreement between all the parties.106 All immigration matters were to be dealt with in open court 

with only the necessary parties present. For police and search warrants, urgent matters were to be dealt with 

in the absence of the South African Police Service official	and	magistrates	were	to	deal	with	the	applications	

in chambers.

103	 African	Legal	Information	Institute	“Magistrates’	Courts	Judiciary	Republic	of	South	Africa”	(2020)	African Legal Information Institute https://
africanlii.org/sites/default/files/Magistrates-Courts-directive-COVID19_recognized.pdf (accessed 25 August 2021).

104	 Ibid.

105	 The	J7	is	a	form	that	authorises	the	Department	of	Correctional	Services	to	detain	a	person	until	his	or	her	next	court	appearance	
or, if granted bail, until he or she pays the bail amount set out on the form. The form is available at https://static.pmg.org.za/
docs/1999/990316bureau2.htm#:~:text=A%20problem%20for%20most%20courts,prisoners%20not%20coming%20to%20
court.&text=The%20J7%20is%20a%20form,set%20out%20on%20the%20form. See also Minister of Justice and Constitutional Development 
and Another v Zealand	(387/06)	[2007]	ZASCA	92;	[2007]	SCA	92	(RSA)	(20	June	2007)	at	para	13	http://www.saflii.org/za/cases/
ZASCA/2007/92.html.	[This	is	an	example	of	a	court	case	according	to	the	guidelines.	Please	correct	accordingly:	Nohour and Another v 
Minister of Justice and Constitutional Development	2020	(2)	SACR	229	(SCA)	para	10.]

106	 African	Legal	Information	Institute	“Magistrates’	Courts	Judiciary	Republic	of	South	Africa”	(2020)	African Legal Information Institute https://
africanlii.org/sites/default/files/Magistrates-Courts-directive-COVID19_recognized.pdf (accessed 25 August 2021).
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On	26	March	2020,	the	Cluster	Head	issued	directives	that	only	

applied	to	Lower	Courts	in	Region	5	in	Gauteng107. These directives 

contained similar provisions to the practice directives issued by the 

Chief	Magistrate,	mentioned	above.	In	addition,	they	prioritised	

matters where there was an urgent need for the removal of children 

and provided that matters involving children, maintenance, estates 

and domestic violence would not be removed from the court roll 

due to absenteeism.108 

3.2.3 Directives issued by the Judge Presidents 

On	25	March	2020,	the	Judge	President	of	the	Gauteng	Division	of	

the	High	Court	of	South	Africa	issued	directives	applicable	to	the	

Pretoria	and	Johannesburg	High	Courts.109 The directives permitted 

only urgent matters to be heard. All urgent court hearings were to 

be	conducted	via	teleconferencing/videoconferencing	or	any	other	

electronic means and in open court or face to face only if it would be 

impossible to do otherwise.110 All legal papers were to be uploaded 

on	CaseLines	or	sent	by	email,	and	where	this	was	impossible,	

papers	had	to	be	submitted	physically	with	an	affidavit	explaining	

the need to do so.111	CaseLines	is	a	digital	court	system	that	enables	

legal practitioners to share evidence in preparation for cases while 

also	hosting	virtual	hearings	and	trials.	The	CaseLines	system	was	

piloted	in	2019	in	the	Gauteng	divisions	for	civil	matters	in	Pretoria	

and Johannesburg, with the national rollout to be implemented in 

subsequent months. Those applying for urgent relief in person had 

to	communicate	with	the	judge’s	secretary	before	filing	any	papers	

to	obtain	the	judge’s	authorisation	for	papers	to	be	filed	physically	

or by email.112 The directives resulted in several matters being 

postponed and new dates being set. 

107	 African	Legal	Information	Institute	“Directives	for	lower	courts	region	5	Gauteng	as	issued	by	the	cluster	head”	(2020)	African Legal 
Information Institute https://africanlii.org/sites/default/files/20200326-COVID19-Directives-LowerCourts-Region5A.pdf (accessed 
25 August 2021).

108	 Ibid.	

109	 The	directives	came	into	effect	from	midnight	Thursday,	26	March	2020	until	9	a.m.	on	Monday,	20	April	2020.	African	Legal	Information	
Institute	“Practice	Directive:	Special	Arrangements	to	Address	Covid-19	Implications	for	all	Litigation	in	the	Pretoria	and	Johannesburg	
High	Courts”	(2020)	African Legal Information Institute https://africanlii.org/sites/default/files/Urgent%20Directive%20%20-%20%20
Gauteng%20Division%20of%20the%20High%20Court%20re%20Covid-19%20National%20lockdown_25%2003%202020.pdf (accessed 
25 August 2021).

110 See paragraph 3.1 to 3.2 of the directives.

111 See paragraph 3.4 to 3.6.

112 See paragraph 3.
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CaseLines	or	sent	by	email.	
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Judge	President	of	the	Eastern	Cape	High	Court

•  Provisions similar to previous provisions.

•	 	Court	managers	and	registrars	were	to	
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On	24	March	2020,	the	Judge	President	of	the	Eastern	Cape	issued	a	memorandum	in	respect	of	access	to	the	

Eastern	High	Court.113	Some	of	the	provisions	were	similar	to	those	mentioned	earlier.	Court	managers	and	

registrars	were	instructed	to	develop	and	circulate	a	duty	roster	of	officials	who	would	be	on	standby	during	

this period.114

On	25	March	2020,	the	Judge	President	of	the	Western	Cape	High	Court	issued	further	directives	to	be	read	

with	the	directives	previously	issued	by	the	Chief	Justice	and	the	Judge	President’s	directives	that	applied	only	

to Gauteng Province.115 The directives had similar provisions and postponed several matters such as civil trials, 

opposed motions, appeals and reviews already enrolled.

3.2.4 Directives issued by the Minister of Justice and Constitutional Development 

Level 5 Level 4 Level 3 Level 2

26 March 2020 4 May 2020 1 June 2020 11 September 2020

 

DURING	ALERT	LEVEL	5	(HARD	LOCKDOWN)

On	26	March	2020,	the	Minister	of	Justice	issued	directives	that	were	to	apply	during	the	hard	lockdown	period	

between 26 March and 16 April 2020.116	In	terms	of	these	directives,	only	persons	with	a	material	interest	

in a matter would be allowed to physically attend hearings. The directives provided that foreign language 

interpreters	were	to	be	sourced	from	the	province	or	that	alternatively	an	audio-visual	interpreter	would	be	

used.117 The directives also stated that awaiting trial detainees held in correctional centres and police holding 

cells	should	not	be	brought	to	any	court	unless	for	first	appearance,	for	a	bail	application	and	for	matters	in	

respect of which special arrangements had been made.118 All matters where children were detained in child 

and youth care centres were to be remanded in absentia.119	The	directives	limited	the	provision	of	Legal	Aid	

South	Africa	(LASA)	to	urgent	and	essential	cases	during	the	period	of	lockdown.120	Only	foster	care,	adoption,	

removal of children in need of care and protection, placement of children in child and youth care centres, and 

international child abduction cases would be dealt with.121	First-time	maintenance	applications	would	be	allowed	

113	 African	Legal	Information	Institute	“Lockdown Memorandum-2 EC High Courts”	(2020)	African Legal Information Institute https://africanlii.
org/sites/default/files/LOCKDOWN-MEMORANDUM-2%20EC%20High%20Courts.pdf (accessed 25 August 2021).

114 Paragraph 6.

115	 African	Legal	Information	Institute	“Directive 25 March 2020”	(2020)	African Legal Information Institute  https://africanlii.org/sites/default/
files/DIRECTIVE%2025%20MARCH%202020_0001_recognized.pdf (accessed 25 August 2021).

116	 The	South	African	Judiciary	“No. 43167”	(2020)	The South African Judiciary https://www.judiciary.org.za/images/Directives/Directives_-_
April_2020/Government_Notices/Government_Gazette_No-43167_-_Directions_Issued_in_Terms_of_Regulation_10_of_the_Regulations_
under_the_Disaster_Management_Act_-_2002.pdf (accessed 25 August 2021).

117 Paragraph 2(g).

118 Paragraph 3(c).

119 Paragraph 3(d).

120 Paragraph 6.

121 Paragraph 8(b).
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only if complete information had been provided. Application for interim domestic violence protection orders 

and for interim protection against harassment would also be heard.122	Legal	practitioners	engaged	in	cases	

could	now	seek	permits	from	the	Provincial	Director	or	Provincial	Legal	Counsel	to	travel.123

On	30	March	2020,	the	Minister	of	Justice	replaced	the	directives	of	26	March	2020	with	another	set	of	

directives containing similar information. These directives would apply for the duration of the national state 

of disaster.124	Legal	practitioners	who	were	unable	to	obtain	a	permit	to	travel	from	the	Provincial	Director	

and	Provincial	Legal	Council	would	be	required	to	provide	an	original	or	certified	copy	of	the	practitioners’	

certificate,	proof	of	identification	and	confirmation	from	the	registrar	or	clerk	that	the	matter	was	on	the	court	

roll for that day.125

DURING	ALERT	LEVEL	4	

The	Minister	of	Justice	issued	directives	on	4	May	2020	that	were	applicable	during	Alert	Level	4	and	that	withdrew	

the previously mentioned directives. Many of the provisions remained the same.126 Trials were limited to 

• matters	involving	corruption,	sexual	offences,	gender-based	violence	and	femicide	(GBVF),	serious	violent	
crimes,	robbery,	murder	and	violations	of	COVID-19	regulations;	

• cases	where	accused	persons	were	in	detention;	and	

• the	finalisation	of	partly	heard	matters,	where	possible.127

DURING	ALERT	LEVEL	3

On	1	June	2020,	the	Minister	of	Justice	issued	new	directives	that	would	apply	to	Alert	Level	3.128 Most of the 

provisions	in	these	directives	were	similar	to	earlier	directives	and,	in	addition,	provided	that	audio-visual	links	

could be used in any proceedings129	where	the	presiding	officer	deemed	it	appropriate.	This	relieved	officers	of	

the	court	of	the	onerous	requirements	to	obtain	a	permit	for	travel.	Instead,	they	needed	only	to	show	proof	of	

appointment.	The	services	of	the	offices	of	the	Master	of	the	High	Court	were	also	extended.

122 Paragraph 8(c).

123	 Paragraph	9.

124	 No	43191	https://www.gov.za/sites/default/files/gcis_document/202004/43191rg11076-gon440.pdf.

125	 Paragraph	9(b).

126 South African Government “Directions in terms of regulation 4(2) under section 27(2) of the Disaster Management Act 57 of 2002 (Notice 
489)”	(2020)	South African Government https://www.gov.za/sites/default/files/gcis_document/202005/43268rg11103gon489.pdf (accessed 
25 August 2021).

127 See Annexure 1.

128	 Department	of	Justice	and	Constitutional	Development	“Disaster	Management	Act	(57/2002):	Directions	Issued	In	Terms	Of	Regulation	
4(2)	Of	The	Regulations	Under	The	Disasater	Management	Act”	(2020)	Department of Justice and Constitutional Development https://www.
justice.gov.za/legislation/notices/2020/20200602-gg43383gon623-COVID19-Lvl3services.pdf (accessed 25 August 2021).

129 Paragraph 18.
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On	1	August	2020,	the	President	of	the	Supreme	Court	of	South	Africa	issued	a	Practice	Direction.130 The Practice 

Direction provided that hearings would be conducted using Microsoft Teams and, among other measures, 

designated	the	judge’s	secretary	as	administrator	of	the	hearing.131

DURING	ALERT	LEVEL	2	

On	11	September	2020,	the	Minister	of	Justice	issued	new	directives	that	would	apply	to	Alert	Level	2132 and 

Alert	Level	1.133	Cases	where	accused	persons	were	charged	with	GBVF,	other	forms	of	serious	contact	crimes,	

corruption and serious contraventions of the regulations, among other matters, were to be placed on the 

priority roll.134

3.3 Impact of COVID-19 on access to legal representation 

COVID-19	had	both	a	positive	and	a	negative	effect	on	access	to	legal	representation.	In	an	interview	with	a	

High	Court	judge,	it	was	highlighted	that	working	online	allowed	lawyers	to	assist	clients	whom	they	would	not	

otherwise have had access to due to their geographical location. Using Zoom, Webex and Microsoft Teams 

at	the	High	Court	ensured	a	more	extensive	reach.135	At	the	same	time,	LASA	had	to	work	with	skeleton	staff	

in	courts,	which	in	certain	provinces	adversely	affected	an	accused	person’s	right	to	legal	representation.136 

Indigent	clients	were	often	unable	to	engage	the	services	of	a	lawyer	as	required	due	to	a	lack	of	resources	

such as access to a computer, a reliable internet connection to use virtual platforms, a smartphone and airtime 

or data.137	In	addition,	those	in	custody	in	prisons	that	were	not	equipped	with	AVR	were	unable	to	have	access	

to legal representation as some of these prisons were under lockdown to prevent the spread of the virus.138

In	a	survey	administered	to	a	section	of	lawyers	based	in	rural	areas	on	the	impact	of	COVID-19	on	legal	

practices in South Africa, 

“84 per cent of the attorneys and advocates surveyed said that the lockdown regulations ‘severely’ affected 

legal services to the public”.139 

130	 Supreme	Court	of	Appeal	“Directions	in	terms	of	regulation	4(2)	under	section	27(2)	of	the	Disaster	Management	Act	57	of	2002	(GG	
43383, GoN 623)” (2020) Suppreme Court of Appeal http://www.supremecourtofappeal.org.za/index.php/practice-directions/virtual-court-
hearing-guidelines (accessed 25 August 2021).

131	 See	paragraphs	1,	8	and	9.

132	 Department	of	Justice	and	Constitutional	Development	“directions	issued	in	terms	of	Regulation	4(2)	of	the	Regulations	made	under	
the Disaster Management Act, 2002” (2020) Department of Justice and Constitutional Development https://www.justice.gov.za/events/
coivd19/20200911-gg43709gon992-COVID19-Justice.pdf (accessed 25 August 2021).

133 Paragraph 2(b).

134 Paragraph 7.3.

135	 Interview	with	High	Court	Judge	1.

136	 Interview	with	High	Court	Judge	1.

137	 Interview	with	Attorney	2.

138	 K	Palm	“32	COVID-19	cases	confirmed	at	Western	Cape	correctional	facilities”	(2020)	Eyewitness News https://ewn.co.za/2020/04/28/32-
covid-19-cases-confirmed-at-western-cape-correctional-facilities (accessed 25 August 2021).

139	 Advancing	Rights	in	South	Africa	“The	impact	of	COVID-19	on	Women’s	Customary	Land	Right	and	Livelihoods	in	Southern	Africa”	(2020)	
US AID  https://www.usaid.gov/sites/default/files/documents/ABA-ARISA_Impact_of_COVID_19_on_Womens_Customary_Land_Rights_
and_Livelihoods_Dec_2020.pdf (accessed 25 August 2021).
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The	Law	Society	of	South	Africa	and	the	General	Council	of	the	Bar	noted	that	while	COVID-19	and	the	

concomitant	regulations	were	impacting	the	businesses	of	legal	practitioners	and	law	firms,	they	also	had	a	

considerable	impact	on	access	to	justice	for	citizens	and	especially	those	in	rural	areas	“where	access	to	justice	

is most needed”.140 When considering the impact of the lockdown regulations, a distinction needs to be made 

between the various forms of legal assistance provided in South Africa.

3.3.1 Legal Aid South Africa 

LASA	provides	legal	representation	to	indigent	accused	persons	in	criminal	proceedings	and	provides	limited	

legal	aid	in	certain	types	of	civil	matters.	However,	as	a	result	of	COVID-19,	on	26	March	2020	LASA	closed	all	its	

offices,	including	the	Legal	Aid	Advice	Line.141	When	LASA	resumed	provision	of	its	services	during	the	lockdown,	

services were limited to urgent and essential matters.142	LASA	was	inundated	with	queries	from	the	public	about	

attending	court	during	this	period.	LASA	has	64	local	offices	and	64	satellite	offices.	It	faced	human	resources	

capacity	challenges.	In	July	2020,	it	was	reported	that	there	had	been	39	instances	of	closures	at	22	of	its	

offices	as	a	result	of	COVID-19	cases	among	the	staff.143	During	Alert	Level	4,	LASA	was	open	only	for	telephonic	

advice	and	not	walk-ins.	A	judge	interviewed	highlighted	that	in	some	instances,	LASA	representatives	were	

not readily available in courtrooms (to be allocated cases) due to the travel and other restrictions necessitated 

by the pandemic.144	This	led	to	delays	and	resulted	in	an	estimated	90%	of	cases	being	postponed	because	

the accused person appearing required state representation.145	In	an	interview	with	a	High	Court	judge,	it	was	

highlighted	that	LASA	“did	not	have	enough	staff;	they	could	not	go	to	prisons	to	assist	clients	during	the	hard	

lockdown. There was minimal access for those in custody who needed legal aid.”146	In	many	instances,	courts	

became	inefficient	as	a	result	of	LASA	employees	being	off	duty	(due	to	COVID-19),	especially	in	areas	where	

courts	were	90-100%	involved	in	LASA	matters.147	According	to	the	LASA	2019–2020	Integrated	Annual	Report,	

women constituted 57.7% of the overall number of clients assisted in civil matters.148	Thus,	the	majority	of	

LASA	clients	are	indigent	women	and	the	disruptions	faced	by	LASA	(as	a	result	of	COVID-19)	predominantly	

prevented	women	from	accessing	justice	through	the	courts.	However,	it	is	important	to	note	that	not	all	LASA	

offices	were	affected	in	the	same	way.	In	some	provinces,	to	avoid	postponements	in	certain	courts,	detainees	

were	brought	to	court	and	special	arrangements	were	made	for	them	to	consult	with	LASA	staff.	In	another	

140	 Ibid.

141	 https://twitter.com/LegalAidSA1/status/1242838493744836610/photo/1Jason	Brickhill,	available	at	https://www.researchgate.net/
publication/341160405_Constitutional_implications_of_COVID-19_Access_to_justice_and_the_functioning_of_the_courts_during_
lockdown.

142	 African	News	Agency	“SA	lockdown:	Stay	at	home,	Legal	Aid	SA	urges	clients”	(2020)	IOL https://www.iol.co.za/news/south-africa/eastern-
cape/sa-lockdown-stay-at-home-legal-aid-sa-urges-clients-46444087 (accessed 25 August 2021).

143	 E	Mabuza	“Covid-19	hits	Legal	Aid	SA,	but	service	to	public	continues”	(2020)	Times Live https://www.timeslive.co.za/news/south-
africa/2020-07-28-covid-19-hits-legal-aid-sa-but-service-to-public-continues/ (accessed 25 August 2021).

144	 Interview	with	High	Court	Judge	1.

145	 Interview	with	High	Court	Judge	1.

146	 Interview	with	High	Court	Judge	1.	See	also	African	News	Agency	“SA	lockdown:	Stay	at	home,	Legal	Aid	SA	urges	clients”	(2020)	IOL 
https://www.iol.co.za/news/south-africa/eastern-cape/sa-lockdown-stay-at-home-legal-aid-sa-urges-clients-46444087 (accessed 
25 August 2021).

147	 National	Prosecuting	Authority	of	South	Africa	“Political	overview	by	Minister	of	Justice	and	Correctional	Services	&	Deputies;	Legal	
Aid	South	Africa	2020/21	Annual Performance Plan”	(2020)	National Prosecuting Authority of South Africa https://www.npa.gov.za/sites/
default/files/resources/Political%20overview%20by%20Minister%20of%20Justice%20and%20Correctional%20Services.pdf (accessed 
25 August 2021).

148	 Integrated	Annual	Report	2019-2020.
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interview,	a	magistrate	in	Cape	Town	indicated	that	LASA	represented	90%	of	its	clients	in	divorce,	criminal	and	

Children’s	Court	matters.149

During	the	pandemic,	LASA	was	under	considerable	financial	strain,	given	its	already	overstretched	budget.150 

According	to	the	Minister	of	Justice,	“LASA	had	rolled	out	Microsoft	Teams	to	enable	staff	members	to	work	

virtually.	Its	staffing	and	training	may	be	affected	by	budget	cuts.	LASA	had	to	keep	abreast	with	technological	

developments	and	cyber-security.	It	had	been	allocated	R2.6bn	in	the	2020	budget,	although	budget	cuts	would	

impede its capacity”.151 

It	was	estimated	that	LASA’s	salary	costs	amounted	to	R1	billion.

3.3.2 Nonprofit organisations

South	Africa	has	a	sizeable	number	of	nonprofit	organisations	(NPOs)	

that provide legal services in public interest matters.152 Women who are 

economically marginalised rely largely on these organisations for legal 

advice and legal representation.153 During an interview, an attorney 

who	worked	in	an	NPO	highlighted	that	the	organisation	had	failed	to	

receive instructions from its clients, most of whom were women, during 

the	hard	lockdown	as	these	clients	could	not	afford	to	buy	data	to	use	

the internet .154	In	the	first	week	of	the	hard	lockdown,	due	to	travel	

restrictions,	the	NPO	lost	contact	with	all	its	clients	as	all	their	personal	

information	was	held	in	hard	copy	files	kept	in	its	offices.155

Before	the	outbreak	of	COVID-19,	women	and	girls	had	already	

experienced	significant	gender-related	inequalities.	Evidence	

emerging	from	the	COVID-19	pandemic	indicates	that	the	pandemic	

is	also	deepening	existing	gender	inequalities	and	increasing	gender-

based	violence	(GBV).	The	GBV	Command	Centre	that	is	manned	by	

the Department of Social Development received triple the number of 

calls	that	it	normally	receives	during	the	first	week	of	the	lockdown.156

149	 Interview	with	Magistrate	3.

150	 S	Mkhize	“Legal	Aid	Bodies	and	Access	to	Justice	in	South	Africa”	page	16	Economic and Social Rights Review in Africa [Different	title	in	
footnote	69.]	#04	Vol	21	2020.	[Example	of	a	journal	article:	DL	Miller	and	A	Pope	“South	African	Land	Reform”	(2000)	44(2)	Journal of 
African Law	167	at	180.]

151	 National	Prosecuting	Authority	of	South	Africa	“Political	overview	by	Minister	of	Justice	and	Correctional	Services	&	Deputies;	Legal	
Aid	South	Africa	2020/21	Annual Performance Plan”	(2020)	National Prosecuting Authority of South Africa https://www.npa.gov.za/sites/
default/files/resources/Political%20overview%20by%20Minister%20of%20Justice%20and%20Correctional%20Services.pdf (accessed 
25 August 2021).

152	 J	Brickhill	&	C	Grobler	“The	Right	to	Civil	Legal	Aid	in	South	Africa:	Legal	Aid	South	Africa	v	Magidiwana”	(2018)	Southern African Legal 
Information Institute  http://www.saflii.org.za/za/journals/CCR/2018/22.pdf (accessed 25 August 2021). 

153	 Organisations	include	MOSAIC,	Ilitha	Labantu,	Masimanyane,	Rape	Crisis	Trust	and	Women’s	Legal	Centre.

154	 Interview	with	Attorney	1	and	2.

155	 Interview	with	Attorney	1.

156	 IOL	“GBV	Centre	calls	triple	during	lockdown,	1st	for	Women	steps	up	to	help”	(2020)	IOL https://www.iol.co.za/news/south-africa/
western-cape/gbv-centrecalls-triple-during-lockdown-1st-for-women-steps-up-to-help-45995727 (accessed 25 August 2021).
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In	the	first	week,	the	police	received	2 300	GBV-related	complaints.157 

It	is	important	to	clarify	that	this	increase	is	actually	in	relation	to	

the	number	of	distress	calls	made	to	the	GBV	Command	Centre	and	

not necessarily in relation to reported cases.158	Concerns	were	also	

raised that	the	police	had	not	prioritised	GBV	cases	as	their	resources	

were overstretched.159	Some	of	the	NPOs	that	usually	help	women	

in	these	circumstances	to	access	justice	were	forced	to	suspend	

operations.	For	example,	one	NPO	shut	down	its	‘walk-in	clinics’,	

resulting in more than 80% of its clients being denied access to advice. 

While WhatsApp enabled organisations to reach women on the digital 

platform and women in other provinces who would ordinarily not have 

been	reachable,	the	lack	of	access	to	walk-in	services	raised	concerns	

about the safety of such women.160 Women normally rely on each other 

and	community	networks	in	reaching	out	for	help	regarding	any	abuse-

related	matters.	Restricted	mobility	during	COVID-19	adversely	affected	

physical access to the community and privacy and protection from 

perpetrators who are sometimes family members.

3.3.3 Paralegal services 

In	South	Africa,	most	paralegals	provide	paralegal	services	to	indigent	persons	who	face	retrenchment	and	several	

other challenges as a result of the pandemic. However, many paralegals in the country are faced with inadequate 

infrastructure, resources and funding.161	For	example,	the	Community	Advice	Offices	rely	on	donor	funds	for	

their operations. As the priorities of funders changed, their funding situation worsened. Movement restrictions 

hampered	the	work	of	community-based	paralegals	as	people	were	unable	to	come	and	consult	them.	Another	

challenge was that paralegals could not access PPE and therefore could not visit communities to consult with 

clients.162	This	hampered	the	work	of	paralegals,	adversely	affecting	those	communities	in	need	of	assistance.	In	this	

sense,	COVID-19	exacerbated	the	justice	gap	and	resulted	in	marginalised	communities	experiencing	a	pandemic	

within	a	pandemic	of	inequality	and	oppression	and	a	lack	of	access	to	justice	or	legal	representation.163

157	 C	Clifford	“South	African	police	record	2,300	gender-based	violence	complaints	in	first	week	of	lockdown	–	not	87,000”	(2020)	Africa Check 
https://africacheck.org/fact-checks/spotchecks/south-african-police-record-2300-gender-based-violence-complaints-first-week (accessed 
25 August 2021).

158	 According	to	the	Minister	of	Police,	a	comparison	of	the	lockdown	period	27	March	to	21	May	2019	with	the	lockdown	period	27	March	
to	19	May	2020	shows	a	sharp	decrease	from	21	033	to	6	651	cases	of	domestic	violence,	giving	a	percentage	decrease	of	68,4%.

159	 N	Seleka	“Over	1	400	GBV,	domestic	abuse	cases	opened	in	Gauteng	during	Level	5	lockdown”	(2020)	News 24 https://www.news24.
com/news24/southafrica/news/over-1-400-gbv-domestic-abuse-cases-opened-in-gauteng-during-level-5-lockdown-20200521 (accessed 
25 August 2021).
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161	 Community	Advice	Offices	https://caosasouthafrica.org.za/.

162	 Roberty	Doya	Nanima	“Webinar	on	the	impact	of	Covid-19	on	the	work	of	community-based	paralegals	in	Africa”	21/3	ESR Review: 
Economic and Social Rights in Africa	2020	20-22.	[Example	of	a	journal	article:	DL	Miller	and	A	Pope	“South	African	Land	Reform”	(2000)	
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163	 Legal	empowerment	approaches	in	the	context	of	COVID-19	RD	Nanima	“Webinar	on	the	impart	of	Covid-19	on	the	work	of	community-
based paralegals in Africa” (2020) Sabinet https://journals.co.za/doi/abs/10.10520/EJC-1eb5b87936 (accessed 25 August 2021), S Dhital 
“Legal	empowerment	approaches	in	the	context	of	COVID-19”	(2020)	Talor & Francis Online https://www.tandfonline.com/doi/full/10.1080
/14754835.2020.1816164 (accessed 25 August 2021). 
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3.3.4 Private law firms

Some	law	firms	had	to	shut	down	temporarily	because	limited	availability	of	computers	or	information	and	

communication	technologies	(ICTs)	limited	their	capacity	to	work	remotely.	This	undermined	access	to	legal	

representation.164	Lawyers	could	not	commission	affidavits	due	to	restrictions	on	their	movement	during	the	

hard lockdown and could not travel to their clients to get documents signed. As a result, urgent and essential 

legal	matters	were	not	being	processed	and	set	down	as	quickly	as	they	would	ordinarily	have	been.	In	one	

instance,	a	law	firm	postponed	90%	of	its	cases	as	a	result	of	an	inability	to	upload	office	files	onto	CaseLines.165

3.4 Impact of COVID-19 on physical access to courts

The	COVID-19	pandemic	required	lawyers,	magistrates	and	judges	to	use	technology	to	operate	remotely.	

This	had	both	a	negative	and	a	positive	effect	on	access	to	courts.	The	move	to	virtual	legal	services	saved	

most	NPOs	printing	costs	given	the	number	of	documents	normally	printed	for	one	matter.	The	media	greatly	

benefitted	from	the	sharing	of	online	links	to	some	of	the	hearings	that	they	would	not	ordinarily	have	had	

access to. For the sake of public interest, organisations providing online hearings made court proceedings 

increasingly accessible, especially to women in more remote locations from where they would not ordinarily 

have managed to travel to court.166	The	livestreaming	of	Constitutional	Court	cases	online	ensured	access	to	

information and upheld the right to public hearings during the pandemic.

However, during the hard lockdown, access to courts was hampered. When services resumed for urgent cases, 

there were periods when the whole court building could not be accessed due to the need for decontamination. 

Interviews	with	magistrates	revealed	that	in	some	areas	in	Cape	Town	and	in	the	Eastern	Cape,	courts	were	

sometimes closed due to a lack of access to water and electricity. Even though this challenge predated the 

COVID-19	pandemic,	the	closures	reduced	the	already	limited	time	that	magistrates	had	to	attend	to	priority	

matters	during	the	lockdown.	This	in	turn	resulted	in	more	delays	and	postponements.	In	Cape	Town,	a	lack	

of water resulted in a court closing at 11 a.m. and essentially operating for only two hours for three days a 

week, resulting in delays in attending to matters.167 The challenge of inadequate resources, which predated the 

pandemic,	was	thus	exacerbated.	During	an	interview,	a	judge	related	how	a	court	had	been	relocated	60 km	

away because the municipality could not provide water, thereby increasing the transport costs for indigent 

persons. Even though cases were placed on a priority list, most of the economically disadvantaged people were 

unable	to	travel	to	court,	given	the	distance	and	the	unaffordability	of	transport.	This	had	an	adverse	effect	on	

the court roll. During the hard lockdown, the Minister of Police highlighted the fact that there was a decrease of 

68,4% in the number of domestic violence cases and pointed to the possibility that some victims were unable to 

report	their	abuse	to	police	for	different	reasons.168	For	GBV	cases,	the	police	are	the	first	point	of	contact	and	

the	inability	to	report	incidents	due	to	restrictions	on	freedom	of	movement	including	unaffordable	transport	

costs limits access to courts for some women.169

164	 LexisDigest “COVID-19	Impact	on	the	legal	profession”	(2020)	LexisDigest http://www.ghostdigest.com/articles/covid-19-impact-on-the-
legal-profession/55973 (accessed 25 August 2021).

165	 Interview	with	Attorney	2.

166	 Interview	with	Attorney	1.

167	 Interview	with	Magistrate	3.

168	 South	African	Police	Service	“Media	Briefing”	(2020)	South African Police Service https://www.saps.gov.za/newsroom/msspeechdetail.
php?nid=25968 (accessed 25 August 2021).

169	 E	Ellis	“Gender-based	violence	is	South	Africa’s	second	pandemic,	says	Ramaphosa”	(2020)	Daily Maverick https://www.dailymaverick.
co.za/article/2020-06-18-gender-based-violence-is-south-africas-second-pandemic-says-ramaphosa/ (accessed 25 August 2021). 

http://www.ghostdigest.com/articles/covid-19-impact-on-the-legal-profession/55973
http://www.ghostdigest.com/articles/covid-19-impact-on-the-legal-profession/55973
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https://www.saps.gov.za/newsroom/msspeechdetail.php?nid=25968
https://www.dailymaverick.co.za/article/2020-06-18-gender-based-violence-is-south-africas-second-pandemic-says-ramaphosa/
https://www.dailymaverick.co.za/article/2020-06-18-gender-based-violence-is-south-africas-second-pandemic-says-ramaphosa/
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Victims	of	domestic	violence	struggled	to	access	courts,	and	the	police	were	faced	with	new	challenges	in	

online processes and capacity constraints.170	In	June	2020,	Altecia	Kortje	and	her	seven-year-old	daughter	

were	stabbed	to	death	by	Kortje’s	boyfriend.	The	community	of	Belhar	in	Cape	Town	reported	that	Altecia	had	

tried	unsuccessfully	to	obtain	a	protection	order	at	the	Bellville	Magistrate’s	Court	the	previous	week.171 This 

case	illustrates	that	even	though	directives	instructed	courts	to	prioritise	matters	affecting	vulnerable	groups	

and	sought	to	ensure	their	access	to	justice,	the	implementation	of	the	directives	was	hindered	by	several	

challenges.	Access	to	courts	was	also	limited	as	a	result	of	job	losses	caused	by	COVID-19.	In	an	interview,	a	

magistrate	dealing	with	domestic	violence	matters	had	the	following	to	say:	

It must be kept in mind that many women were initially unable to attend court to register domestic violence 

matters. Many women lost their jobs and were unemployed, making it difficult for them to access services. 

I am in particular concerned about the women and children in Orange Farm. Their nearest court is at 

Vereeniging and they have to travel approximately 35 km to court, taking two taxis and paying about R60 for 

a round trip. It is reported that the women will attend court for the interim order but that they don’t return 

on the return date because they have no money to travel to court.172

During an interview, a media practitioner highlighted the fact that in some instances, accessing the court was 

difficult	because	of	a	lack	of	communication	between	the	magistrate	and	the	security	guards	at	the	entrance	of	

the court building, resulting in unnecessary delays.173 An attorney interviewed also highlighted the fact that security 

guards	sometimes	refused	to	allow	access	to	High	Courts	that	were	still	not	operating	virtually	if	they	did	not	have	

the requisite proof of communication from court administrators, which would not always arrive on time.174

3.5 Impact of COVID-19 on the courts’ ability to perform their basic functions 

Courts	must	be	able	to	function	in	line	within	legal	frameworks	and	international	human	rights	obligations	

and	to	apply	safeguards	and	oversight	mechanisms	even	under	emergency	laws.	South	Africa’s	justice	sector	

already	suffers	from	case	backlogs,	and	the	situation	worsened	during	the	pandemic.	In	an	interview,	a	High	

Court	judge	pointed	out	that	

the court process depends on multiple stakeholders. There were others who were scared to come to court. 

Counsel would say I am over 60 and cannot come and I am not prepared to take the risk and the matters 

would be postponed.175 

A	distinction	should	be	made	between	the	ability	of	the	High	Courts	and	that	of	the	Magistrate’s	Courts	to	

discharge their functions. Judges were already receiving a data allowance and a cell phone allowance and 

170	 ‘Difficult	road	ahead	for	women’	Post (South Africa)  12 August  2020, Wednesday E2 Edition

171	 M	Williams	“Public	Protector	to	investigate	if	murdered	Cape	mom	was	turned	away	when	seeking	restraining	order”	(2020)	News24 
https://www.news24.com/news24/southafrica/news/public-protector-to-investigate-if-murdered-cape-mom-was-turned-away-when-
seeking-restraining-order-20200619 (accessed 25 August 2021). 

172	 Interview	with	Magistrate	3.

173	 Interview	with	media.

174	 Interview	with	Attorney	2.

175	 Interview	with	High	Court	Judge	1.

https://www.news24.com/news24/southafrica/news/public-protector-to-investigate-if-murdered-cape-mom-was-turned-away-when-seeking-restraining-order-20200619
https://www.news24.com/news24/southafrica/news/public-protector-to-investigate-if-murdered-cape-mom-was-turned-away-when-seeking-restraining-order-20200619
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had	access	to	the	internet	and	new	laptops	in	some	instances.	Under	Level	4	lockdown,	judges	started	using	

the online platform and their clerks were trained to facilitate meetings.176 However, not all magistrates had 

the necessary data and equipment to conduct virtual hearings. A magistrate pointed out that during the hard 

lockdown, she had postponed all her cases since everything she needed was at court.177	A	judge	pointed	out	that	

she had postponed 50% of her cases after considering all the circumstances and practice directives.178 There 

were	huge	disparities	when	it	came	to	how	courts	and	divisions	in	different	provinces	functioned.	

Despite	the	implementation	of	the	CaseLines	system,	it	is	evident	that	the	government	has	not	made	adequate	

provision	to	enable	the	country’s	justice	system	and	in	particular	the	Magistrate’s	Courts	to	continue	providing	

services	by	means	of	the	e-justice	system.179 A magistrate pointed to the size of some courts as a hindrance 

to	the	courts’	ability	to	function.	For	example,	some	of	the	court	cells	are	very	small	and	limit	the	number	of	

persons that can be accommodated while allowing for social distancing. Another magistrate said that courts 

sometimes	failed	to	function	effectively	because	of	the	need	to	close	a	particular	courtroom	to	reduce	staff	

exposure,	with	no	alternative	solution.	In	one	instance,	cases	had	to	be	postponed	after	a	particular	judge,	his	

clerk	and	his	registrar	had	been	exposed	to	COVID-19.180 Another concern raised was the delay in communication 

between	courts	and	attorneys	when	the	latter	required	email	authorisation	to	physically	attend	High	Court	

matters	in	provinces	such	as	the	Western	Cape	where	the	CaseLines	system	had	not	yet	been	rolled	out.

The inadequate technology in some courts prevented many women from having their cases resolved 

expeditiously,	and	this	has	raised	the	question	whether	remote	hearings	are	suitable	for	issues	affecting	

women.	In	October	2020,	it	was	reported	that	technical	glitches	had	left	the	Pretoria	High	Court	without	access	

to the internet for about three weeks.181	This	resulted	in	fewer	judges	being	available	to	handle	cases.	It	was	

reported	that	129	cases	had	not	been	placed	on	the	roll,	creating	a	massive	backlog.182 At the moment, only 16 

courts	across	the	country	are	benefitting	from	Wi-Fi	connectivity	made	available	by	LexisNexis.183

Female	magistrates	claimed	that	it	was	difficult	to	maintain	a	balance	between	their	work	and	their	childcare	

responsibilities	at	home.	Working	from	home	required	them	to	also	supervise	and	home-school	their	children.	

Restrictions	of	movement	during	the	hard	lockdown	made	it	difficult	for	their	domestic	workers	to	commute	

and assist them.

3.6 Impact of COVID-19 on the courts’ ability to discharge matters timeously 

At	the	upper	levels	of	the	South	African	judiciary,	the	courts	coped	effectively	with	the	impact	of	the	pandemic.	

176	 Interview	with	High	Court	Judge	2.

177	 Interview	with	magistrate	3.

178	 Interview	with	Judge	3.

179	 In	2019,	before	South	Africa	was	exposed	to	COVID-19,	Judge	President	Mlambo	issued	a	practice	directive	that	introduced	an	online	
system	called	CaseLines	Digital	Litigation	System	(CaseLines).

180	 Interview	with	High	Court	Judge	1.

181	 T	Broughton	“Desperate	message	from	senior	judge	shows	court	system	is	cracking”	(2020)	Times Live https://www.timeslive.co.za/news/
south-africa/2020-10-10-desperate-message-from-senior-judge-shows-court-system-is-cracking/ (accessed 25 August 2021).

182	 T	Broughton	“Desperate	message	from	senior	judge	shows	court	system	is	cracking”	(2020)	Times Live https://www.timeslive.co.za/news/
south-africa/2020-10-10-desperate-message-from-senior-judge-shows-court-system-is-cracking/ (accessed 25 August 2021).

183	 Lexis	Nexis	“Covid-19	pushes	courts	to	new	era”	(2021)	Lexis Nexis https://www.lexisnexis.co.za/news-and-insights/virtual-working/covid-
19-pushes-courts-to-new-era (accessed 5 February 2021).
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In	the	Supreme	Court	of	Appeal	and	the	Constitutional	Court,	the	level	of	organisation	ensured	that	the	court	

was	able	to	function	timeously.	In	other	courts,	measures	were	put	in	place	to	try	to	deal	with	the	challenges	

of	access	to	justice.	For	example,	in	the	Magistrate’s	Courts,	priority	lists	were	developed	in	accordance	with	

practice directives and a magistrate was on standby every day after hours to assist in urgent matters.

However,	the	principles	of	equal	access	to	fair,	timely	and	effective	justice	were	often	undermined	during	the	

lockdown.	Media	reports	highlighted	the	‘shadow	pandemic’	of	GBV	in	Nelson	Mandela	Bay	and	called	for	

quicker action from courts.184 

Court	closures	had	a	serious	impact.	In	an	interview,	the	concern	was	raised	that	attorneys	would	travel	to	

court	only	to	find	the	court	closed	due	to	contamination	or	lack	of	water	and	electricity	without	receiving	any	

prior	communication.	This	reportedly	happened	to	the	interviewee	more	than	five	times	within	the	three	weeks	

of	the	first	lockdown	from	26	March	to	16	April	2020	with	almost	a	quarter	of	cases	being	postponed.	For	an	

attorney	working	for	a	women’s	organisation,	this	affected	all	her	cases	in	matters	pertaining	to	women.	As	a	

result of court closures, a WhatsApp group for legal practitioners was created where information on the status 

of courts would be shared.

 Furthermore, there were delays in obtaining approval to physically attend hearings. For example, at the High 

Court	in	the	Western	Cape,	it	was	reported	that	the	overstretched	court	administrative	staff	would	take	a	long	

time to send emails as they were busy with a high volume of calls and requests.185

The	courts’	ability	to	discharge	matters	timeously	was	also	impacted	by	cases	being	postponed.	There	were	

many	cases	of	postponement	resulting	from	COVID-19	exposure	or	technological	issues	and	difficulties	in	

securing an interpreter within the province during the hard lockdown. Postponements create the risk that 

complainants	will	lose	confidence	in	the	justice	system	and	opt	for	self-help.	A	Regional	Court	magistrate	

indicated	that	during	the	COVID-19	pandemic,	the	courts	placed	fewer	matters	on	the	roll.	For	example,	while	

80 people came to court in domestic violence cases, on average only 10 matters a day were heard as opposed 

to	20-30	matters	prior	to	COVID-19.186	In	divorce	cases	in	the	Regional	Courts,	the	average	of	30	matters	per	

magistrate	per	day	prior	to	the	COVID-19	pandemic	was	reduced	to	10.187	In	general,	50%	of	civil	cases	were	

postponed at the beginning of the lockdown. For cases involving referral to mental health institutions, there 

was a 100% postponement rate because mental health care institutions were not accepting any new patients 

during the lockdown.188	In	an	interview,	a	High	Court	judge	related	how	following	an	incident	of	exposure,	a	

judge’s	chambers	had	been	sealed	off	while	the	judge	was	recuperating.	The	relevant	court	had	then	been	

barricaded,	resulting	in	all	that	judge’s	matters	having	to	be	postponed	because	no	alternative	plan	was	in	

place.	Sometimes,	to	avoid	delays	following	court	closures,	matters	were	postponed	in	the	court’s	parking	area.

184 “Action, not words, needed to protect women”, Weekend Post (South Africa) January 16, 2021.

185	 Interview	with	Attorney	1.

186	 Interview	with	Magistrate	1.

187	 Interview	with	Magistrate	3.

188	 Interview	with	Magistrate	3.
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MALAWI

CHAPTER 4: MALAWI

4.1 Background 

The government of Malawi declared a state of disaster on 20 March 2020 in terms of the Disaster Preparedness 

and Relief Act. The government announced a series of preventative measures including restrictions on freedom 

of	movement	and	public	gatherings.	In	April	2020,	the	government	imposed	a	21-day	nationwide	lockdown.	

This was challenged and reversed by the court.189 

After	a	fresh	presidential	election,	the	new	government	of	Dr	Lazarus	Chakwera	was	immediately	faced	with	

a	worsening	COVID-19	pandemic.	The	government	set	up	a	task	force	to	manage	the	pandemic	and	develop	

regulations to combat the spreading of the virus. Although the new government did not impose a national 

lockdown	in	2020,	it	encouraged	people	to	avoid	public	gatherings	and	unnecessary	travel.	The	judiciary	

increasingly	resorted	to	the	use	of	ICTs	to	reduce	physical	gatherings	at	the	courts	by	both	staff	and	members	

of the public.

189 See S v President of Malawi and Others; Ex Parte: Kathumba and Others (Judicial Review Cause No. 22 of 2020) [2020] MWHC 7 (17th April 2020).
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4.2 Impact of COVID-19 on access to legal representation 

Barriers to access to legal representation: 

 Women and children 
face cultural and 

socioeconomic barriers

Financial 
barriers

Legal
literacy

 
Section	41	of	the	Malawian	Constitution	guarantees	the	right	to	equal	access	to	formal	and	informal	legal	

proceedings.	Before	the	COVID-19	pandemic,	women	and	other	vulnerable	groups	already	faced	challenges	

in	access	to	justice	due	to	cultural	and	socioeconomic	barriers.	Among	other	prerequisites	for	accessing	the	

formal	courts,	people	required	adequate	financial	means	and	legal	literacy.	Provisions	exist	under	Malawian	

law	to	ease	the	financial	burdens	of	filing	a	case,	but	there	are	still	substantial	impediments	in	implementing	

such	provisions.	Court	fees	are	set	under	Section	32	of	the	Courts	Act,	which	provides	for	the	Chief	Justice	to	

set	fee	schedules	in	consultation	with	the	Minister	of	Justice.	Section	32(3)	gives	the	High	Court	the	power	to	

wholly	or	partially	waive	court	fees	based	on	the	litigant’s	indigence.	Experts	have	called	for	fee	reductions	and	

more	effective	implementation	of	waivers	in	the	light	of	Malawi’s	high	poverty	levels.	They	note	that	this	is	a	

complex issue, given that courts and legal aid in Malawi are already highly underfunded and operational costs 

are partially funded by court fees. For this reason, the courts rarely waive these fees and often those most in 

need lack the knowledge to even request the waiver. This is especially true of women and other vulnerable or 

marginalised	groups.	The	challenges	of	accessing	the	courts,	specifically	those	relating	to	financial	and	legal	

literacy, also have a negative impact on access to legal representation. These underlying challenges were 

further	exacerbated	by	the	impact	of	the	COVID-19	pandemic	and	related	preventative	measures	such	as	

restrictions on freedom of movement.

4.2.1 Access to state-sponsored legal representation

Malawi’s	Legal	Aid	Bureau190	was	established	to	provide	legal	representation	to	persons	who	cannot	afford	to	

hire private lawyers.191	Its	services	span	all	courts	and	other	related	venues.	The	Legal	Aid	Bureau’s	website	

states that priority should be given to vulnerable groups, including women. However, as noted above, the 

Legal	Aid	Bureau	is	highly	underresourced.	Additionally,	there	are	too	few	branches	and	these	exist	only	at	the	

regional	and	not	the	district	level.	Therefore,	before	the	pandemic,	the	Legal	Aid	Bureau	was	already	unable	to	

provide adequate legal representation services to all the marginalised populations, especially in rural areas.192

190	 The	Legal	Aid	Bureau	was	established	under	Section	3	of	the	Legal	Aid	Act	No	28	of	2010.	See	Legal	Aid	Bureau	website:	http://
legalaidbureau.org/index.html.

191	 Legal	Aid	Bureau	brochure	available	from	website:	http://legalaidbureau.org/index.html.

192	 Committee	on	the	Elimination	of	Discrimination	Against	Women.	Concluding Observations on the Seventh Periodic Report of Malawi. 
CEDAW/C/MWI/CO/7.	24	November	2015,	p	3;	CEDAW	CSO	Shadow	Report	for	Malawi	2015,	pp.	10,	49-50.

http://legalaidbureau.org/index.html
http://legalaidbureau.org/index.html
http://legalaidbureau.org/index.html
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The	Legal	Aid	Bureau	still	provides	legal	representation	and	remains	a	point	of	referral	for	people	in	need	of	

legal	representation,	even	during	the	pandemic.	It	should	be	noted	that	even	though	the	Legal	Aid	Bureau	has	

provided free legal representation during the pandemic, it has encountered certain challenges in the work that 

it	does.	These	challenges	include	the	need	for	staff	to	work	in	shifts.	This	has	led	to	delays	in	obtaining	justice	in	

some	cases	due	to	the	isolation	of	staff	who	have	tested	positive	for	COVID-19	and	a	reduction	in	the	number	

of court days.

The	table	below	shows	the	availability	or	accessibility	of	free	or	state-sponsored	legal	representation	during	the	

period	under	study:

ANSWER CHOICES RESPONSES

Very available, unchanged 4.00% 1

Available, with challenges 40.00% 10

Limited availability 16.00% 4

Not available 0.00% 0

I am not sure, or unaware 40.00% 10

TOTAL 25

Figure 1: How available or accessible was free or state-sponsored legal representation during the study period?

In	the	survey,	24	out	of	25	respondents	agreed	that	the	Legal	Aid	Bureau	still	managed	to	provide	legal	

representation	to	people	in	need	during	the	pandemic.	A	respondent	stated	the	following:

The Legal Aid Bureau has continued to function, and legal representatives have been attending court. However, 

the government directive for reduced staff numbers has affected both the judiciary and free/state-sponsored 

representation as only a fraction of staff members are at the office at a given time. (Assistant Registrar)

4.2.2 Access to private legal representation 

To	some	extent,	private	legal	representation	has	been	accessible	during	the	pandemic.	However,	the	COVID-19	

pandemic	has	negatively	affected	private	legal	representation	because	potential	clients	have	lost	their	income,	

as	have	those	practising	in	the	legal	field.	Some	private	legal	institutions	have	been	forced	into	closure	during	

the	pandemic.	The	pandemic	has	negatively	affected	people’s	means	of	livelihood,	and	as	a	result,	people	do	

not	have	the	financial	resources	to	pay	for	private	legal	representation.	These	monetary	issues	have	made	it	

even	harder	for	private	legal	firms	to	operate	as	usual.

The	table	below	shows	respondents’	views	on	private	legal	representation	during	the	ongoing	COVID-19	pandemic:

ANSWER CHOICES RESPONSES

Very available, unchanged 32.00% 8

Available, with challenges 44.00% 11

Limited availability 12.00% 3

Not available 0.00% 0

I am not sure, or unaware 12.00% 3

TOTAL 25

Figure 2: How available or accessible is private legal representation during the ongoing COVID-19 pandemic?
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Challenges really lie in the client being unable to meet the high costs as the pandemic has brought economic 

challenges with many losing their jobs or businesses.193

In	contrast,	two	respondents	suggested	that	private	legal	representatives	had	been	neglecting	their	duties.	A	

respondent	expressed	concern	over	the	issue	as	follows:

Counsels are in the habit of delaying or evading trial. Most used this convenient excuse to cancel at trial.

This	kind	of	behaviour	has	led	to	a	delay	in	seeking	justice	for	clients	in	need.

4.3 Impact of COVID-19 on physical access to courts

The	Constitution	demands	that	Malawians	be	given	unimpeded	access	to	court	and	declares	that	this	right	is	

fundamental. Service providers such as paralegals, police and prosecutors need to be available for Malawian 

citizens	at	all	times.	The	judiciary	is	one	of	the	service	providers	that	remains	crucial	to	Malawians	even	during	

the pandemic. 

The	pandemic	has	affected	the	ability	of	courts	to	discharge	their	function.	The	study	found	that	96%	of	

the respondents agreed that though the courts were discharging their functions, they faced considerable 

challenges.	Of	the	respondents	surveyed,	only	4%	stated	that	the	courts	were	able	to	perform	their	role	as	they	

used to before the pandemic.

The	table	below	shows	respondents’	perceptions	on	the	accessibility	of	the	courts	during	the	pandemic:	

ANSWER CHOICES RESPONSES

Very available, unchanged 0.00% 0

Available, with challenges 84.00% 21

Limited availability 16.00% 4

Not available 0.00% 0

I am not sure, or unaware 0.00% 0

TOTAL 25

Figure 3: Respondents’ perceptions on the accessibility of the courts during the pandemic

As	one	of	the	measures	taken	to	prevent	the	spread	of	COVID-19,	some	divisions	of	the	High	Court	rely	on	

online platforms such as Zoom™ to conduct hearings. This helps to ensure that people are provided with 

legal services and access to the courts while protecting themselves from contracting or spreading the virus. 

Some	courts	now	allow	litigants	to	file	their	documents	electronically	to	avoid	the	spread	of	the	virus	through	

contaminated	physical	documents.	In	addition,	some	courts	have	started	to	receive	electronic	payments	for	

court fees to avoid having to handle cash.

193 This was said by one of the senior lawyers who was interviewed as a key informant. 
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On	2	July	2020,	the	High	Court	and	Supreme	Court	of	Appeal’s	Registrar	released	a	public	notice	informing	

the general public that all court users and stakeholders would have to wear face masks at court premises 

and follow all other preventative measures. The mandatory use of face masks on all court premises has been 

in	effect	to	date.	However,	courts	are	generally	less	accessible	to	underprivileged	persons	who	need	to	use	

the	courts	to	pursue	legal	matters	but	cannot	afford	mandatory	PPE	such	as	face	masks	or	shields.	This	was	

confirmed	by	a	key	interviewee	who	commented	as	follows:	

To minimise congestion in the small but busy registries, our staff has had to work in shifts, and for a shorter 

period; hence, we can only serve fewer litigants than normal. New case registrants have to queue [while] 

observing distance protocols. This means others will be put off and return without service. The protocol of no 

mask no entry is already a barrier to those who cannot afford a mask. And the IRC has more of such litigants. 

(Assistant Registrar)

Furthermore,	the	government	has	put	restrictive	measures	in	place	that	have	negatively	affected	court	

procedures. Most of the respondents (84%) have stated that courts are accessible albeit with some challenges 

during the pandemic. Due to the restrictive measures imposed by the government, courts are operating three 

days	a	week	to	mitigate	the	spread	of	COVID-19. A	respondent	expressed	concern	as	follows:

Due to restrictive measures, courts, particularly those in rural areas, are operating three times a week. 

Challenges that continue, even before the pandemic, include courts lacking judicial officers, which rely on 

donor-funded projects to hold mobile courts. However, it is noteworthy that the Judiciary has embraced the 

use of technology such as the use of Zoom to hold proceedings. (Legal Practitioner)

I say accessible with challenges because not all cases are being handled. This means that certain litigants 

are not able to access justice because of limitations with the COVID situation. In times when the situation is 

critical, only urgent matters are attended to. Again, officers attend to court business in shifts, which means 

that you may have a few judicial officers attending to matters in a given period, thereby reducing the number 

of clients being attended to at a given time. (Judge of the High Court of Malawi)

As already mentioned, many people working in courts are using teleconferencing, virtual meetings for hearings 

and	electronic	filing	for	cases.	

As	much	as	the	government	and	other	justice	institutions	are	trying	to	prevent	the	further	spread	of	violence,	it	

has been noted that this is one of the obstacles preventing people, mostly the underprivileged, from accessing 

legal	assistance.	The	pandemic	has	also	resulted	in	more	GBV	cases	in	Malawi;	these	especially	vulnerable	

victims need protection by the courts and legal support or assistance more than ever. 
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Three	key	informants	had	this	to	say	in	interviews:

It is difficult for [women] to access justice effectively as the processes are taking 
longer, and the responsiveness is also limited. Further, the legal system is adapting to 
the new way of undertaking work virtually, which means it takes longer for matters to 
be disposed of. Other women do not have access to virtual facilities to have their 
cases litigated effectively. 

- LEGAL PRACTITIONER 

[Women are] very affected. Access is already a challenge, and the scaling down of 
operations has made it worse; whilst it is expected that the pressure on finances and 
the pandemic forcing people to stay home may lead to an increase in GBV cases and 
loss of employment yet the courts are somewhat difficult to access. 

- ASSISTANT REGISTRAR 

Most of them already do not know where to 
lodge complaints. Those who go to court 
cannot access the service [in a timely manner] 
as the magistrates work in shifts. In most 
cases, they prioritise criminal matters. 

- LEGAL PRACTITIONER

4.4 Impact of COVID-19 on access to legal education

The primary sources of information regarding access to legal education during the pandemic are the radio, 

social media, print media, the internet and television. 

Of the surveyed respondents, 64% stated that SOCIAL MEDIA was the 

primary means of DISSEMINATING LEGAL INFORMATION. 

64%

The traditional means of providing legal education (which include public address systems, newspapers, legal 

houses	and	CBOs)	have	been	used	less	during	the	pandemic.
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The respondents were also asked about their perceptions of sources of legal information for economically 

disadvantaged	women	during	the	pandemic.	A	respondent	said	the	following:

Some traditional leaders. Most NGOs and police rely on donor-funded projects. With limited funding during 

the pandemic and restrictive measures such as limited gatherings, the community sensitisation activities 

were really limited, if not postponed. Some households do not have radios. Some household members listen 

to the radio or watch television in their places of work. Now with some being laid off work, this source of 

information was cut off. (Legal practitioner)

Another	respondent	commented	as	follows:

The restrictions on in-person meetings must have affected these services, especially meeting police officers 

who are best accessed at police stations. NGOs have equally been affected by the restrictions, especially 

those that work in communities and have had to limit or stop in-person meetings altogether. Traditional 

leaders must have been affected, but I am not in a position to say how as I do not have adequate information 

on this. (Assistant Registrar)

The	table	below	shows	the	sources	of	legal	education	for	economically	disadvantaged	women:

ANSWER CHOICES RESPONSES

Nongovernmental Organisations 80.00% 20

Police Stations 56.00% 14

Radio 88.00% 22

Television 44.00% 11

Newspapers 8.00% 2

The internet 16.00% 4

Traditional leaders 56.00% 14

Magistrate’s courts 40.00% 10

TOTAL	RESPONDENTS 25

Figure 4: What are the sources of legal information for economically disadvantaged women?

4.5 Impact of COVID-19 on the courts’ ability to perform their basic functions 

To	minimise	the	health	risks	that	the	coronavirus	poses	to	court	users	and	service	providers,	the	judiciary	

proposed	several	operational	and	procedural	measures	that	were	adopted	by	courts	throughout	Malawi.	One	

of these measures was the postponement of all nonurgent court matters during the pandemic. Parties were 

also encouraged to settle disputes, especially in unopposed or less contentious matters.194	(Office	of	the	Chief	

Justice of the Republic of Malawi, 2020).195	Women’s	access	to	justice	during	the	COVID-19	pandemic	requires	

194	 The	impact	of	COVID19	on	the	poorest:	Research	paper	2:	Malawi	(2020).

195	 FA	Mwale	(2020).	The	Judiciary	and	Gender	Implications	of	COVID-19.	Available	at	https://www.africanwomeninlaw.com/posts/The-
Judiciary-and-Gender-Implications-of-COVID-19

https://www.africanwomeninlaw.com/posts/The-Judiciary-and-Gender-Implications-of-COVID-19
https://www.africanwomeninlaw.com/posts/The-Judiciary-and-Gender-Implications-of-COVID-19
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gender-focused	mechanisms	to	address	interrelated	challenges;	hence,	matters	related	to	violence	against	

women and children need to be treated as urgent.

The advent of virtual or telephone conferences as a means of conducting court processes has had a 

considerable impact on the ability of courts to discharge their functions. For instance, since the start of the 

pandemic, many court service providers have been working from home to reduce congestion in courts. As a 

result, internet problems or interruptions have led to courts being unable to discharge their functions.

Social distancing in the small offices and courtrooms is slowing down the process such that you can only hear 

[fewer] cases than normal in a day. For IRC using electronic, filing, or hearing is as good as shutting down 

the court completely. So better open up for registration and hearing but in a slow and downsized mode in 

observance of the protocols. (Assistant Registrar)

Furthermore, courts work in shifts, which has led to even further delays in some cases. Most respondents 

expressed concern about internet interruptions or instability during hearings.

Respondents	were	asked	whether	this	had	impacted	female	and	male	judicial	officers	differently.	This	is	

relevant	in	the	light	of	the	added	social	responsibilities	that	women	have	had	to	bear	due	to	the	COVID-19	

restrictions	(e.g.	home-schooling,	caring	for	the	sick	and	funeral	responsibilities).	Most	of	the	respondents	(15	

of	the	25)	suggested	that	this	was	indeed	the	case.	The	following	are	the	views	of	some	of	the	respondents:	

• Female judicial officers have not been absolved from their additional 
responsibilities, and working from home has created a perception of 24-hour 
availability for such obligations.

• Female judicial officers often bear the brunt of care work, which includes 
home-schooling, taking care of the immediate family at risk to their own health and 
safety when, for example, procuring essential goods and services, taking care of 
loved ones who might be infected/affected by COVID-19, and providing emotional 
and psychological support to those around them.

• Female judicial officers are still expected to attend to the sick and perform the 
social responsibilities required at funerals.

• The burden of unpaid care work is higher for women than for men, yet both are 
expected to perform their work to the same standards
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• Even though most career women have spouses who share their socially 
constructed feminine domestic responsibilities, it is still common for women to 
perform many more chores in the home than men. Working at home is difficult 
for all but especially for women who are fulltime caregivers in the household.

• •Home-schooling has meant that most female judicial officers have been 
teaching their children at home, thus depriving them of valuable time required 
for their professional work such as writing judgments.

• One of the respondents’ view from personal experience is that there are some 
positions in which one cannot reduce the amount of time that one puts into doing 
one’s job well. Consequently, when additional responsibilities such as home-schooling 
and so on are added, the only option is to reduce the time for sleeping, exercising 
or engaging in activities beneficial for one’s health. In this context, additional 
responsibilities placed on female judicial officers due to COVID-19 restrictions have 
a high likelihood of negatively impacting their health and mental wellbeing.

4.6 Impact of COVID-19 on the courts’ ability to discharge matters timeously 

A	judge	of	the	High	Court	suggested	that	people	who	did	not	have	access	to	virtual	meetings	should	be	given	

free	internet	access	and	the	necessary	equipment.	A	respondent	had	this	to	say:

Yes, for those clients who do not have access to the internet, the Registry asks them to attend court and they 

are placed in front of a judicial laptop to allow the online session to take place. (Judge of the High Court)

Courts	are	available	to	attend	to	urgent	matters	during	the	pandemic.	Parties	in	less	contentious	or	unopposed	

matters are encouraged to settle matters outside the court and through alternative dispute resolution 

mechanisms such as mediation, if possible. Because the courts are operating only three times a week and are 

attending to urgent cases only, the courts are now building a backlog of cases that are urgent to the individual 

litigants involved. 

The	table	below	shows	the	responses	collected	on	the	ability	of	the	courts	to	discharge	their	functions	timeously:

ANSWER CHOICES RESPONSES

Yes, all the time 4.00% 1

Yes, some of the times 84.00% 21

No, never 8.00% 2

I am not sure, or unaware 4.00% 1

TOTAL 25

Figure 5: Are courts able to discharge their functions timeously?
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Most of the respondents agreed that for some of the time, the courts were able to discharge their functions 

timeously with some challenges. Four percent of the respondents stated that the courts could discharge their 

functions	timeously,	while	the	rest	were	not	sure.	Eighty-four	percent	of	the	respondents	based	their	answer	

on	the	following	reasons:	intricacy	of	cases,	fewer	operating	court	days	and	internet	challenges.

4.6.1 Intricacy of cases

Discharging functions timeously depends on the complexity of the matter. Some cases are more complicated 

than	others.	Hence,	the	time	required	by	courts	to	discharge	their	functions	differs.	

4.6.2 Fewer operating court days

As stated above, the courts are operating three times a week, which is not enough for all the cases that are 

handled during standard working days. Hence, litigants are not receiving court services as they used to do 

before	the	pandemic.	A	respondent	had	this	to	say:

Now that some courts are operating three times a week, it means their working hours have been scammed 

forward, which affects the discharge of their functions. (Legal practitioner)

The courts are attending to urgent matters only during the pandemic. The pandemic has fuelled a rise in crime 

rates	and	GBV	cases;	some	issues	may	appear	as	if	they	do	not	require	urgent	attention	when,	in	fact,	the	

person	affected	needs	immediate	assistance.	Hence,	this	is	affecting	the	quality	of	life	for	Malawian	citizens.	

4.6.3 Internet challenges

In	Malawi,	only	13.78%	of	the	population	can	access	the	internet.	Many	court	proceedings	have	now	been	

moved online.196	According	to	the	research	conducted	in	Malawi,	legal	practitioners	have	access	to	justice	online	

through the conduct of mediations, hearing of applications for interlocutory orders and trials through Microsoft 

Teams,	Skype,	Zoom	and	other	online	platforms.	However,	due	to	insufficient	technical	knowledge	and	internet	

interruptions,	courts	cannot	discharge	their	functions	timeously.	A	respondent	expressed	the	following	concerns:	

I tried a virtual hearing on assessment of damages when the parties had lawyers who provided ICT for the 

litigants. We lost one party intermittently. We were thus unable to conclude. (Assistant Registrar)

Many court users, including legal practitioners, have had trouble using videoconferencing services such as 

Zoom. Many are not exposed to the facility, and the trouble we experience during court proceedings usually 

stems from this. For those who can use the facilities, it has worked reasonably well. (Assistant Registrar)

Some	online	court	procedures	such	as	electronic	filing	and	teleconferencing	can	be	carried	out	online	in	

a straightforward manner. However, some activities such as online case hearings require that there be no 

internet	interruptions	and	connectivity	issues	for	the	hearing	to	be	effective.

196	 	Hilda	Soko	(2021).	Access	to	Justice	Online:	Assessing	the	availability,	accessibility	and	affordability	of	e-Justice	in	Malawi.	LLB	(Hons)	
UNIMA,	LLM	in	International	Human	Rights	Law	in	Africa.
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CHAPTER 5: RECOMMENDATIONS 
Both	the	outbreak	of	COVID-19	and	the	measures	introduced	by	authorities	to	mitigate	or	combat	the	spread	

of	the	virus	severely	disrupted	the	ability	of	the	courts	to	administer	justice.	Considering	the	preceding	

discussion,	the	DGRU	has	observed	that	the	pandemic	has	disrupted	the	administration	of	justice	by	courts	in	

the	following	ways:	

• The	outbreak	of	COVID-19	and	the	measures	undertaken	by	governments	to	combat	the	spread	of	the	
virus have undermined the right of the litigants to physically access the courts as courts have had to shut 
down or scale down their operations, or both for prolonged periods of times since the outbreak of the 
pandemic.	For	example,	during	the	periods	of	lockdown,	courts	were	not	available	to	hear	and	adjudicate	
new cases that were not deemed to be urgent. Thus, for periods ranging from one to two months (of 
hard lockdown), members of the public were unable to access courts to resolve their disputes if those 
disputes were considered nonurgent. 

• The various restrictive measures undertaken by governments,197 the closure of court buildings and the 
decision to scale down court operations198	and	roll	over	pending	matters	undermined	the	courts’	ability	
to conduct and conclude hearings expeditiously. For example, as discussed in the preceding chapters, 
during the periods of lockdown, the courts rolled over all hearings in pending cases that were not 
considered urgent and thus delayed the resolution of these cases by more than two months. Even 
in some urgent cases (for example bail applications), hearings were postponed when court buildings 
were	shut	down	for	decontamination	after	cases	of	COVID-19	had	been	detected.	Inadequate	ICTs	and	
additional	home	care	work	(especially	for	female	judicial	officers)	also	undermined	the	ability	of	some	
judicial	officers	to	finalise	legal	matters	expeditiously	while	working	from	home.

• Both the outbreak of the virus and the restrictive measures on freedom of movement have undermined 
the	public’s	access	to	legal	advice	and	representation	as	law	firms,	paralegals,	university	legal	aid	
clinics	and	law-based	nongovernmental	organisations	(NGOs)	have	had	to	shut	down	and	downscale	
operations for prolonged periods of time since the outbreak of the pandemic. As discussed in the 
preceding	chapters,	university	legal	aid	clinics	and	NGOs	account	for	the	provision	of	legal	advice	and	
representation for most indigent litigants, who include women (in family law and domestic violence 
matters), refugees, immigrants and persons with disabilities. Thus, for prolonged periods of up to three 
months, these groups of litigants did not have access to legal advice and representation and thus could 
not bring their cases to court or pursue their pending cases. 

• The	restrictive	measures	imposed	by	the	authorities	have	undermined	litigants’	right	to	a	public	hearing	
as	judiciaries	and	governments	restricted	access	to	the	court	buildings	only	to	specified	persons:	the	
litigants, witnesses and legal representatives. Members of the public and the media have been excluded 
from attending hearings, especially during the periods of lockdown.

Thus,	the	pandemic	has	undermined	the	administration	of	justice	by	the	courts	through	restricting	the	public	

from bringing new cases to court unless those matters were deemed to be urgent, restricting public and media 

access	to	the	court	hearings,	restricting	the	ability	of	the	courts	to	expeditiously	adjudicate	and	finalise	pending	

cases,	and	restricting	the	public’s	access	to	legal	advice	and	representation.	

197 For example, the suspension of human movement and imposition of early curfew hours.

198	 For	example,	working	with	a	skeleton	staffing	complement	on	site	while	the	rest	of	the	staff	is	required	to	work	from	home.
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Indeed,	there	may	be	many	other	ways	in	which	the	pandemic	has	undermined	the	courts’	ability	to	administer	

justice	in	the	three	countries	studied.	However,	for	the	reasons	indicated	earlier,	this	was	a	scoping	study	and,	

therefore, the above analysis should not be regarded as exhaustive. This notwithstanding, the DGRU strongly 

believes	that	the	above	findings	should	guide	judiciaries	when	developing	solutions	to	address	the	challenges	

created by the pandemic. 

In	light	of	the	above,	the	DGRU	recommends	the	following: 

 

 
5.1						Digitise	court	services	and	conduct	virtual	hearings	

Judiciaries should digitise their services to provide litigants and members of the public with the 

option	to	use	virtual	technologies	to	file	cases,	attend	or	participate	in	hearings	and	observe	court	

proceedings. To this end, measures must be introduced to allow litigants to make payments virtually, 

file	applications	and	serve	notices	electronically,	and	conduct	proceedings	through	videoconferencing.	

Judiciaries	must	be	provided	with	additional	resources	to	procure	and	install	the	necessary	ICTs.	Law	

firms	must	invest	in	the	procurement	of	the	necessary	ICTs	to	enhance	their	capacity	to	participate	in	

virtual	hearings.	Judicial	officers,	court	administrative	staff	and	legal	practitioners	must	be	provided	

with	adequate	training	on	the	use	of	these	technologies	to	promote	efficient	provision	of	court	

administration	services	and	efficient	conduct	of	virtual	court	hearings.

Judicial bodies, in collaboration with the legal profession, must 

consider developing principles and guidelines to promote 

the use of videoconferencing technologies but in a way that 

safeguards the right to fair trial or hearing. To safeguard 

the	litigant’s	right	to	a	public	hearing,	the	online	links	to	the	

videoconference (virtual court hearings) must be provided to the 

public and members of the media before the start of the court 

hearing.	In	cases	that	involve	public	interest,	the	courts	should	

collaborate with the national public broadcasters (including 

radio and television) to disseminate the court proceedings. 

 
5.2      Establish COVID-19 health protocols  

Extensive	COVID-19	health	protocols	should	be	established	to	enable	courts	to	resume	

full operations during the pandemic. These protocols should be developed by the 

judiciaries	themselves	and	must	be	provided	for	as	part	of	the	rules	of	the	court	to	ensure	

compliance	with	the	principle	of	the	independence	of	the	judiciary.	Among	other	things,	

the health protocols should provide for mandatory and regular sanitisation as well as 

decontamination of court premises, and procedures for the determination of categories 

and the maximum number of people who can attend a particular court hearing.
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5.3      Maximise the use of written submissions 

Where necessary, legislation and rules of the court must be enacted or amended 

to	allow	certain	matters	to	be	adjudicated	entirely	based	on	written	submissions.	

Such matters could include small claims applications, interlocutory applications 

and	bail	applications.	Videoconferencing	should	be	considered	where	the	court	

is of the opinion that the written submissions need to be supplemented by oral 

submissions. These measures would minimise gatherings at court buildings. 

 

 
5.4						Appoint	acting	judicial	officers	to	clear	backlogs	

The suspension of court hearings during the periods of lockdown has created 

massive backlogs. At the same time, several legal disputes have arisen (especially 

in	the	form	of	human	rights	violations)	during	the	enforcement	of	the	COVID-19	

restrictive	measures.	There	is	a	need	for	judiciaries	to	be	provided	with	

additional	capacity	in	the	form	of	acting	judicial	officers	who	would	assist	in	clearing	existing	backlogs	

and	addressing	the	numerous	cases	(for	example	GBV-related	matters)	that	have	arisen	during	the	

pandemic.	To	that	end,	additional	resources	must	be	provided	to	the	judiciaries	to	enable	them	to	recruit	

and	appoint	acting	judicial	officers	at	various	levels	of	the	court	system.	Acting	judicial	officers	must	be	

appointed	in	accordance	with	the	Lilongwe	Principles199	to	safeguard	the	independence	of	the	judiciaries.	 

5.5						Allow	nongovernmental	organisations,	university	legal	aid	clinics	and	
paralegals	to	resume	their	fieldwork

During	periods	of	large	spikes	in	COVID-19,	governments	have	imposed	

lockdowns during which freedom of movement has been curtailed except for 

those	who	are	classified	as	‘essential	service	providers’.	While	registered	legal	

practitioners are usually permitted to move around and continue with their 

business,	other	legal	services	providers	such	as	paralegals,	university	legal	aid	clinics	and	NGOs	have	

not	been	permitted	to	operate	during	the	lockdown.	Yet,	NGOs,	paralegals	and	university	legal	aid	clinics	

are	among	the	major	providers	of	legal	representation	and	related	services	to	economically	vulnerable	

groups. During lockdown, authorities should classify the university legal aid clinics and civil society 

organisations	that	offer	paralegal	and	legal	representation	services	as	essential	service	providers.	These	

organisations	should	be	permitted	to	continue	with	their	field	(outreach)	and	office	operations	while	

observing health regulations, including social distancing and sanitisation.

199	 Lilongwe	Principles	and	Guidelines	on	the	Selection	and	Appointment	of	Judicial	Officers,	adopted	by	the	Southern	Africa	Chief	Justices	Forum.	
Namibia,	South	Africa	and	Malawi	are	members	of	the	forum.	See	United	Nations	Office	of	Drugs	and	Crime	"Lilongwe	Principles	and	Guidelines	
on	the	Selection	and	Appointment	of	Judicial	Officers”	(2018)	United Nations Office of Drugs and Crime https://www.unodc.org/ji/en/resdb/
data/2018/lilongwe_principles_and_guidelines_on_the_selection_and_appointment_of_judicial_officers.html (accessed 25 August 2021). 

https://www.unodc.org/ji/en/resdb/data/2018/lilongwe_principles_and_guidelines_on_the_selection_and_appointment_of_judicial_officers.html
https://www.unodc.org/ji/en/resdb/data/2018/lilongwe_principles_and_guidelines_on_the_selection_and_appointment_of_judicial_officers.html



