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INTRODUCTION 

This report forms part of the Democratic Governance and Rights Unit’s (DGRU) State 

of the Judiciary project. This project looks at the state of the judiciary in Malawi, 

Namibia, and South Africa. It aims to provide a snapshot of how the judiciaries in 

each of the countries are faring, what challenges they are facing, what successes 

they are experiencing, and what possible areas for reform might be identified. 

This report should be read together with the main report on court users’ and judges’ 

perspectives, as well as the report dealing specifically with the courts’ response to 

the Covid-19 pandemic.  

You can read the full report here: https://bit.ly/3ODFyT1  

This report looks specifically at issues relating to gender that impact the judiciary in 

the three countries studied. It draws on desktop research, and is supplemented by 

focus group discussions, two of which were held in Malawi (one with judges from the 

Women Judges Association of Malawi [WOJAM] and the other with a group of 

practising lawyers), and one was held with a group of practising lawyers in South 

Africa. Unfortunately, a lack of availability of participants meant we were unable to 

conduct similar focus groups in Namibia or with judges in South Africa.  

The gender issues are analysed under the themes of gender, policy and the law; 

gender representation in the judiciary; gender significant judgments; gender in the 

employment context (i.e. workplace issues within the judiciary and how these 

impact on gender concerns, such as the availability of maternity leave and 

protocols for dealing with sexual harassment complaints); and the accessibility of the 

judiciary. 

The DGRU is an applied research unit based in the Department of Public Law at the 

University of Cape Town. This research was conducted with ethical clearance from 

the UCT Faculty of Law’s Research Ethics Committee, under reference number 

L0019-2020 DGRU PhS1.  

The project was made possible by the generous support of the Norwegian Embassy 

in South Africa. 
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DISCUSSION OF KEY FINDINGS  

Law and policy and gender 

In Malawi, a range of measures were identified that have expanded the rights of 

women and girls, including the Gender Equality Act (prohibiting discrimination and 

harmful cultural practices, and addressing sexual harassment), the National Gender 

Policy and the National Plan for Action and Combatting Gender Based Violence.    

It was noted that there had been a significant increase in gender-based violence 

statistics, which appears to have prompted harsher sentences from the courts in 

such cases. The report also identifies the need for law reform relating to sexual 

violence: for example, marital rape is not expressly criminalised, and the rules 

relating to evidence in rape cases have been criticised for not being sufficiently 

victim oriented. Issues have also been identified where women are being deprived 

of inheritances. 

Namibia provides a study in contrasts. On the one hand, the time period of the 

report featured protests against sexual and gender-based violence that highlighted 

dissatisfaction with gender disparities and perceived inadequacies with existing laws 

and policy. On the other hand, Namibia is achieving well on other measures, such as 

the high proportion of women in Parliament, and it has produced progressive laws 

protecting the rights of women. 

Customary law in Namibia is recognised to the extent that it does not conflict with 

the Constitution or legislation. Some customary practices have been identified as 

gender discriminatory, and yet there is also evidence of some more gender-

egalitarian practices. The regulation of customary marriages does, however, need 

to be systematically addressed. 

South Africa’s Constitution is notable for extensively highlighting gender issues, 

including expressly requiring that gender demographics be taken into account 

when judges are appointed. There are also a range of laws and policies addressing 

gender inequality and discrimination.   
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Gender representation in the judiciary 

The judiciary in Malawi has been identified as a predominantly male space. In 2018, 

11% of the judges of the Supreme Court of Appeal (SCA), the country’s highest 

court, were women, while only 18% of High Court judges were women. By 2020/2021, 

the percentage of women judges at the SCA remained unchanged at 11%, but the 

proportion of women judges at the High Court increased to 35%. The judiciary’s 

Strategic Plan has acknowledged that efforts to ensure gender equality in the 

appointment of judges, which aim to increase the ratio of women judges in the 

superior courts to 40% by 2024, have been insufficient.  

 

There has also been a dearth of training for judges, both generally and specifically 

on issues relating to gender and vulnerable groups. Ongoing training and capacity-

building initiatives have been hampered by a lack of funding. Focus group 

participants noted that training was severely under-funded, and where donor 

funding was made available, the subject matter of the training was often 

determined by the donor rather than by the judiciary. The judiciary’s Strategic Plan 

identifies goals of creating a judicial training institute, developing training plans,   

and lobbying for increased funding for training. It is important that these steps are 

pursued, and that gender issues are incorporated and mainstreamed throughout 

the programme.  

Women are also under-represented in the Namibian judiciary, with women making 

up only 27% of superior court judges, although the situation is better in the 

magistracy, where around 50% of magistrates are women. Applicable legislative 

provisions do allow for the need or greater gender balance to be prioritised when 

appointments are made.  

There also appears to be no internal sexual harassment policy for the Namibian 

judiciary. There is no association of women judges in Namibia, although there is a 

woman lawyers’ association, which could indicate that there is a need for a similar 

organisation for women judges. The small number of women judges may explain the 

absence of any such association.  

“South Africa has the highest proportion of women judges of the three countries, with 40% of 
the country’s superior court judges being women.” 
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South Africa has the highest proportion of women judges of the three countries, with 

40% of the country’s superior court judges being women. This number has grown 

steadily over the years, although the demographics of the judiciary have not 

transformed as quickly in terms of gender as they have in terms of race.                   

An investigative report by the Commission for Gender Equality has identified a 

multitude of barriers to the appointment of women judges that continue to persist. 

 

Gender-significant judgments 

The Malawian courts have handed down several judgments that are of significance 

from a gender perspective: Nkhoma, overturning the criminalisation of youth 

pregnancies; Modikhula, protecting the customary land rights of women; EL v The 

Republic, protecting HIV-positive women from criminal prosecution; and Pembo 

Banda, protecting sex workers from ongoing discrimination. It is a positive sign that 

notwithstanding the training limitations identified above, the Malawian judiciary 

nevertheless produces important gender-sensitive judgments. 

In Namibia, the case of Government of the Republic of Namibia v LM is highlighted 

for affirming women’s rights to agency and dignity in making decisions about their 

bodies.  

Two significant judgments were identified in South Africa. In Tshabalala v S; Ntuli v S, 

the doctrine of common purpose was extended to the crime of rape, in a judgment 

showing notable concern for the plight of victims of sexual violence. The decision in 

Freedom of Religion South Africa v Minister of Justice outlawed corporal punishment 

in the home. 

 

Gender and judges’ employment context 

In terms of the conditions of service for judges in Malawi, female judicial officers are 

entitled to 90 consecutive calendar days of maternity leave once every three years. 

Male judges are entitled to 14 days of paternity leave every three years. 

There is no internal sexual harassment policy for the judiciary. 
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South Africa has an active organisation for women judges, the South African 

Chapter of the International Association of Women Judges, which is actively 

involved in empowering women judges and magistrates. No evidence was found of 

specific policies on maternity or paternity leave, and as with the other two countries, 

there appears to be no sexual harassment policy.  

 

Accessibility of the judiciary 

Cultural and socio-economic obstacles to access to justice have been identified in 

Malawi. To address some of these, WOJAM has pioneered a programme of 

travelling courts. Focus group participants were of the view that these made a 

significant contribution to access to justice, particularly for women. There are no 

specialist courts dealing with matters that have a particular impact on women, 

although the Prevention of Domestic Violence Act does provide protection for 

vulnerable women.    

The judiciary has accepted that there are limitations in terms of the courts’ capacity 

to accommodate persons living with disabilities.  

There are also financial impediments to accessing the courts in the form of court 

fees, which have long been a contested issue. Fees can be reduced or waived in 

cases of poverty, but this is complicated by the fact that the courts and Legal Aid 

are underfunded and obtain some of their operating costs from court fees. Court 

fees have been identified as a barrier to women accessing the formal court system. 

The Legal Aid Bureau states that it prioritises vulnerable groups, including women, 

but suffers from significant resource and capacity constraints. 

The use of English as the language of record in Malawian courts can also be a 

barrier for access to women and marginalised groups, exacerbated by problems 

with interpretation services.  

As in Malawi, there are issues with the extent of the availability of legal aid in 

Namibia. Lack of access to legal aid has been identified as a significant barrier for 

women’s access to justice. The impact of this has been especially felt by women 

seeking divorce. A further issue in divorce cases relates to current legislation limiting 

jurisdiction in divorce cases to the High Courts, although legislative amendments are 



10 
 

in the offing to extend jurisdiction to regional Magistrates’ Courts, which should help 

to address access to justice concerns.  

There is also a need for the judiciary to do more to ensure the accessibility of the 

judiciary to people with disabilities. 

South Africa provides some noteworthy protections for women through the court 

system, such as protections available under the Domestic Violence Act, and the 

establishment of specialist sexual offences courts. There are also several child-

specific laws and other mechanisms to assist with access to justice. As with the other 

two jurisdictions, English is the language of record of the courts, and issues with the 

quality of interpretation services are reported.       

 

Recommendations 

Based on our research, we make the following recommendations. We acknowledge 

again that not all of these will be implementable by the judiciary alone but may 

require the involvement of other stakeholders. Nonetheless, such reforms will impact 

directly on the ability of the judiciary to offer the best possible quality of justice to 

court users. 

For all jurisdictions, we recommend that renewed steps be taken to advance the 

gender transformation of judiciary. In none of the three countries are women 

represented in the judiciary proportionally to the general population. South Africa 

has the best ratio of women judges in the superior courts at 40%, but this remains 

some way short of being representative of the proportion of women in broader 

society. It may be necessary, in particular, to consider the impact of appointing 

more women to apex courts. In the case of the Malawian Supreme Court of Appeal 

and the Namibian Supreme Court, women are significantly underrepresented, 

especially at the level of the Supreme Court of Appeal. 

In all three jurisdictions, the absence of sexual harassment policies within the 

judiciaries is striking. We recommend that such a policy be developed by all three 

judiciaries. We believe that a policy that sets out how complaints of sexual 

harassment are dealt with, who they must be reported to, and how complainants 

are to be protected is extremely important. Such a policy should deal with the 
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processing of complaints by and against judicial officers. The judiciary is often a very 

hierarchical institution, and there is great potential for power imbalances. This makes 

it important that there be a clear and well-known policy for dealing with any 

allegations of sexual harassment.  

In all three jurisdictions, the language of record in the courts was identified as a 

potential barrier for access to the judiciary, which has the potential to impact 

disproportionately on women. Linked to this are notable concerns about the quality 

of interpretation services available in the courts. We therefore recommend that all 

judiciaries investigate the use of language in the courts, in order to take steps to 

ensure greater awareness and accessibility for users of the courts, and furthermore 

that, as a matter of urgency, steps be taken to address concerns about the quality 

of interpretation services. 

In both Malawi and Namibia, issues with legal aid can be a barrier for women’s 

access to justice. We recommend that steps be taken to better capacitate legal 

aid, and if necessary to consider prioritising the provision of services to women who 

find themselves in particularly vulnerable situations.  

In Malawi, steps should be taken to find more funding for judicial training and to 

ensure gender mainstreaming initiatives take place through the training. While 

noting reservations about the focus of donor funding, we believe that an 

organisation such as the Judicial Institute for Africa (JIFA), based at UCT, could be of 

assistance.1  

In addition, in Malawi, reductions in court fees should be considered, if possible 

prioritising reductions for vulnerable women in order to facilitate their access to the 

courts. 

  

 
1 See http://www.jifa.uct.ac.za/.  
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GENDER ANALYSIS: MALAWI 

Gender, policy, and the law in Malawi 

The legal landscape in Malawi is characterised by plurality, with the existence of 

formal legal structures inherited from British colonial influences alongside customary 

law systems that have their own distinct histories and trajectories. There have been 

high points in Malawi’s post-independence history in terms of gender advancement 

and the law, as demonstrated by the enactment of a series of progressive laws and 

policies. Within the political sphere, the presidency of Joyce Banda from 2012 to 

2014 represented a pinnacle of women’s representation in public office, not only in 

Malawi but also in Southern Africa. Banda was the first woman in Southern Africa to 

serve as head of state.  

There have been areas of considerable progress for women and other vulnerable 

groups in Malawi’s legal terrain. Concurrently, however, there are many 

opportunities for continued gender diversification of the judiciary as well as the 

improvement of women’s access to justice. Through a gendered analysis that 

focuses on women and other vulnerable groups, this report discusses notable points 

of progress in Malawi while also identifying key challenges in the accessing and 

administering of justice.  

Over the past 15 years, the passage of laws aimed at rectifying gender disparities 

and securing greater protection for all have expanded the universe of rights 

available to women and girls. The foundation of these laws is the Constitution, which 

guarantees women equal protection under the law and prohibits discrimination 

against them.2 Pivotal gender-sensitive laws include the Gender Equality Act (2013); 

the Marriage, Divorce and Family Relations Act (2015); the Trafficking in Persons Act 

(2015), the Prevention of Domestic Violence Act (2006); and the Deceased Estates 

(Wills, Inheritance and Protection) Act (2011). 

The Gender Equality Act is significant for attending to a broad range of rights 

concerning women. For example, it prohibits sex discrimination and harmful cultural 

practices, and contains provisions for addressing sexual harassment.3 Malawi has a 

National Gender Policy in place, which has been updated since it was first 

 
2 Section 24 of the Constitution of Malawi, 1994.  
3 Part II, Malawi Gender Equality Act (2013).  
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introduced in 2005.4 Cabinet approved a revised gender policy in 2015 that has 

been described as “an implementation tool of the gender-related laws including 

the Gender Equality Act.”5 The government also instituted a National Plan for Action 

for Combatting Gender Based Violence, covering the years 2014-2020.   

National statistics released in 2020 highlight a significant rise in reported gender-

based violence cases over the past few years that peaked during the Covid-19 

pandemic. These statistics, and mass protests against rape and the need for 

government action, galvanised the state to impose much harsher penalties for such 

crimes. During his Human Rights Day speech on December 10th, the President stated: 

“Ministries of Justice and Gender and my administration will prepare amendment to 

relevant pieces of legislation including the Criminal Procedure and Evidence code 

to fast track the disposal of such cases, to exert stiffer mandatory penalties against 

culprits and to establish a sex offenders register.”6 The media have also reported that 

the government is drafting a bill that will impose a life sentence as the maximum 

term for rape.7 

There is also a need for other sexual violence law reforms. Although rape is 

criminalised under the penal code, marital rape is not explicitly criminalised in 

Malawi.8 Sexual violence within marriage is only considered rape when the couple is 

judicially separated.9 Moreover, civil society has noted that rules of evidence in rape 

cases are not victim-oriented.10 Depriving women (and widows in particular) of their 

inheritance is another routine form of violence against women. The pervasiveness of 

this practice is signalled by the Constitution, which lists as an example of a 

discriminatory practice against women the “deprivation of property, including 

property obtained by inheritance.”11 Reinforcing this, the Deceased Estate Act 

 
4 Republic of Malawi. National Gender Policy. Second Edition. January 2015.  
5 ‘Gender Equality Act Faces Hurdles.’ Malawi Times. 6 July 2017. Retrieved from: https://times.mw/gender-
equality-act-faces-hurdles/; CEDAW Periodic Report of Malawi 2015, p. 4. 
6 Lameck Masina, “Malawi President Announces Strict Measures Against Perpetrators of Gender-Based 
Violence” Voice of America. 10 December 2020. Available at: https://www.voanews.com/africa/malawi-
president-announces-strict-measures-against-perpetrators-gender-based-violence.  
7 Lameck Masina, “Malawi Women Journalists March Against Rape, Abuse.” Voice of America.’ 3 November 
2020. Available at: https://www.voanews.com/africa/malawi-women  
8 CEDAW CSO Shadow Report for Malawi 2015, p. 62; CEDAW Periodic Report of Malawi 2015, p. 16. 
9 Section 62 of the Marriage, Divorce and Family Relations Act (2015).  
10 The “corroboration rule” requiring evidence to support the rape victim’s account, is still practiced. See 
CEDAW CSO Shadow Report for Malawi 2015, pp. 61-62.  
11 Constitution of Malawi, Section 24(c). 
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(2011) prohibits “property grabbing” (where the family of a deceased husband 

deprives his widow of his estate and also evicts her), yet the practice persists.12 

In a legally plural society, the recognition of different forms of legal systems is crucial 

for facilitating access to justice. Customary law is officially recognised in Malawi, and 

Section 110 of the Constitution allows for the existence of traditional courts to 

address customary law matters.13 Additionally, the state passed the Local Courts Act 

of 2011 to create a more regulated as well as locally accessible “hybrid” court 

system to adjudicate customary law matters, but it appears the local courts are not 

yet in operation despite there being a significant need for them.14 Customary law is 

a fundamental component of Malawi’s legal make-up and is widely adhered to 

especially in the rural areas where there exist numerous barriers to accessing justice 

through the Magistrates’ Courts.15 About 85% of Malawians live in rural areas and so 

utilize the accessible informal justice mechanisms overseen by traditional leaders.16 

These sites are critical for women’s access to justice, given the greater structural 

obstacles, such as economic marginalisation, to reaching and utilising state courts. 

Though customary law and systems are by no means homogenous, women’s rights 

experts note that customary justice systems and practices recurrently discriminate 

against women, especially in patrilineal areas of the country.17   

  

 
12 CEDAW CSO Shadow Report for Malawi 2015, p. 47.  
13 See for example the Section 64 of the Courts Act 3:02 which provides guidelines to judiciaries for 
determining the content of customary law applicable to a case. Case law has also recognised living customary 
law.  
14 Ubink, pp 747-748; Msokera, Chisomo Harvey. Appropriate Dispute Resolution for Women Married Under 
Customary Law in Malawi, With Special Reference to Marital Violence. LLM Dissertation, University of Cape 
Town, 2017, p 31-33; Malawi Judiciary Website. Subordinate Courts.  Retrieved from: 
https://www.judiciary.mw/subordinate-court. 
 According to Ubink this Act “provides for the creation of local courts intended to remedy the profound lack of 
access to justice for the poor majority that was caused by the abolition of Malawi’s traditional courts (which 
operated from 1969 to 1994), as well as the perceived lack of knowledge and understanding of customary law 
by magistrates, who have dealt with the bulk of customary law cases adjudicated by state courts since 1994,” 
pp 747-748.  
15 For a summary of the literature see Janine Ubink and Sindiso Mnisi Weeks. “Courting Custom: Regulating 
Access to Justice in Rural South Africa and Malawi.” Law & Society Review, 51, 4 (2017), pp. 846-847.  
16 CEDAW CSO Shadow Report for Malawi 2015, pp. 10, 51; Janine Ubink, “Access vs. Justice: Customary Courts 
and Political Abuse-Lessons from Malawi’s Local Courts Act.” The American Journal of Comparative Law. 
Volume 64. 2016, pp. 749, 764.  
17 CEDAW CSO Shadow Report for Malawi 2015, pp. 10, 56. 
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Gender representation in the judiciary 

The judiciary in Malawi is a predominantly male space, however the judiciary is 

aware of the need for gender mainstreaming, having comprehensively assessed its 

weaknesses and strengths as a basis for the 2019-2024 Strategic Plan. Gender 

mainstreaming is a critical tool and approach for achieving gender equality in the 

long run.18 It requires careful planning across and within institutions and the 

implementation of multipronged measures for reducing gender disparities and 

ensuring adequate resources for women and girls in particular. Though not an end in 

themselves, the establishment and implementation of gender quotas form part of 

gender mainstreaming, and consequently the gender ratio of the judiciary is 

significant.  

Section 11 of the Gender Equality Act prescribes that in new appointments, public 

service entities must have at minimum a 60:40 gender balance (this provision is 

gender-neutral).19 This provision has been read to establish a quota of “no less than 

40% representation and not more than 60% of either sex in any department in the 

public service.”20 The judiciary has conceded the urgency of internal gender 

transformation in light of the Gender Equality Act’s requirements.21  

At the 2018 publication of the Strategic Plan, women judges made up 11% of the 

Supreme Court of Appeal (SCA), and 18% of the High Courts.22 This proportion, as the 

Plan also acknowledges, fell well below the minimum 60:40 gender balance quota 

prescribed for public service entities as per the Gender Equality Act.23 In 

 
18 A standard definition of gender mainstreaming, established by the United Nations Economic and Social 
Council in 1997 is: ““The process of assessing the implications for women and men of any planned action, 
including legislation, policies or programmes, in all areas and at all levels. It is a strategy for making women’s 
as well as men’s concerns and experiences an integral dimension of the design, implementation, monitoring 
and evaluation of policies and programmes in all political, economic and societal spheres so that women and 
men benefit equally and inequality is not perpetuated. The ultimate goal is to achieve gender equality.” UN 
Economic and Social Council (ECOSOC), UN Economic and Social Council Resolution 1997/2: Agreed 
Conclusions, 18 July 1997, 1997/2.  
19 The provision also contains some exceptions which are problematic as they can be used to justify non-
adherence to the quota, especially in respect of women applicants. See subsection 2 which lists the scenarios 
in which the quote does not have to be followed, for example that the person does not hold the requisite 
education or experience for the job (sub subsection [a]). These exceptions, in which gender discrimination can 
easily come into play, can in practice thwart the gender transformation of the public service, and therefore, 
the judiciary.  
20 Malawi Judiciary Strategic Plan (2019-2024). p. 9. 
21 Strategic Plan (2019-2024), p. 19. 
22 Strategic Plan (2019-2024), p. 19. 
23 The provision also contains some exceptions which are problematic as they can be used to justify non-
adherence to the quota, especially in respect of women applicants. See subsection 2 which lists the scenarios 
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acknowledging this weakness, the Plan notes that “efforts to ensure gender equality 

in the appointment process generally” have been “inadequate.”24 Elsewhere, 

experts have underscored the urgency of gender transformation of Malawi’s 

judiciary given the Gender Equality Act’s prescription.25 In the period 2020/2021, the 

Malawian judiciary consisted of 35 judges. The SCA consisted of nine justices of 

appeal, only one of whom was a woman. The High Court consisted of 26 judges, 

nine of whom were women.26 The proportion of women judges on the SCA has 

therefore remained unchanged at 11% since 2018, although the increase in the 

proportion of women judges at the High Court, from 18% in 2018 to 35% in 2020/2021 

is an encouraging development. 

Based on a May 2017 interview with the registrar of the High Court and Supreme 

Court, Nkhata remarks that the “greatest disparity affecting the judiciary in Malawi 

currently relates to the gender imbalance among judges; there are 35 judges in 

Malawi, 25 of them male and ten females. As can be seen, the judiciary remains a 

male dominated institution.”27 In accordance with the judiciary’s recognition of its 

gender imbalance, the Strategic Plan cites the adoption of a “gender equality 

approach” which entails developing a judiciary gender policy that will progressively 

increase the ratio of women judges at High Court and Supreme Court of Appeal 

levels to 40% by 2024.28 This policy will form part of the judiciary’s commitment to 

making “intensive efforts to ensure” gender mainstreaming “at all levels of the 

institution.”29 

The underrepresentation of women in the judiciary unfortunately coincides with a 

dearth of training for judges on gender matters and concerns affecting other 

vulnerable groups. Generally, training of any kind for members of the judiciary is 

lacking. Although there is a Judicial Training Development Programme and a 

Judicial Training Committee, ongoing training and capacity-building for judicial 

officers are significantly hampered due to lack of government funds allocated, poor 

 
in which the quote does not have to be followed, for example that the person does not hold the requisite 
education or experience for the job (sub subsection [a]).  
24 Strategic Plan (2019-2024), p. 13. 
25 Mwiza Nkhata, “Safeguarding the Integrity of Judicial Appointments in Malawi: A Proposed Reform Agenda” 
Journal of African Law, 62, 3 (2018), p 399; Sikwese, p 23.  
26 Malawi Judiciary: List of Judges, on file with the DGRU. 
27 Nkhata, op cit., p 398-399. In December, women represented 28% of the judiciary. See Sikwese, p. 25 and 
footnote 14.   
28 Strategic Plan (2019-2024), pp. 45, 48. 
29 Strategic Plan (2019-2023), p. 25.  
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coordination and oversight of trainings, and a dependency on donor-driven inputs 

to sponsor workshops (with fluctuating levels of funding coming in).30 These 

inadequacies suggest that training in gender issues is not standardised or regularly 

held. The judiciary’s 2019-2024 Strategic Plan notes that in the previous years there 

was progress made in developing the capacity of judicial officers in the area of 

gender, yet details of these training initiatives are not provided.31 Under the Plan, the 

judiciary will create a Judicial Training Institute, develop three-year training plans, 

and lobby for increased funding for training.32 Given the judiciary’s awareness of the 

need for gender mainstreaming, it is hoped and expected that these initiatives will 

incorporate gender concerns throughout. The judiciary further cites its present 

shortcomings in attending to the needs of disabled and other vulnerable groups, 

and therefore also accepts the need to improve the capacity of judicial officers in 

this respect.33   

 

Gender in the employment context  

Section 15(1) of the Conditions of Service for Judicial Officers provides that a female 

holder of Judicial Office is entitled to 90 consecutive calendar days of paid 

maternity leave once every three years.34 The Conditions were updated in 2019 to 

grant paternity leave. Section 15(2) now provides that male judicial officers are 

entitled to 14 days paternity leave every three years.35   

Our research indicates that the judiciary does not have an internal sexual 

harassment policy. Focus group participants remarked that sexual harassment issues 

were “rarely seen” being dealt with, although some exceptions were noted. At 

national level, Section 6 of the Gender Equality Act prohibits sexual harassment and 

Section 7 requires the government to take steps to ensure that employers implement 

and develop internal procedures to address sexual harassment. Section 7 does 

provide a template for employers’ sexual harassment grievance procedures. It also 

 
30 Strategic Plan (2019-2024), pp. 12, 17, 24; Ellett, Rachel. “Politics of Judicial Independence in Malawi.” 
Freedom House (2014), pp. 30, 34; Nkhata, Mwiza Jo.  Safeguarding the Integrity of Judicial Appointments in 
Malawi: A Proposed Reform Agenda. Journal of African Law, 62, 3 (2018), footnote 82;  
31 Strategic Plan (2019-2024), p. viii.  
32 Strategic Plan (2019-2024). Pp. 49-50. 
33 Strategic Plan (2019-2024), pp. 13, 19, 22, 25, 50. 
34 Approved in 2012. Copy on file with DGRU.  
35 Approved in 2019. Copy on file with DGRU. 
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allows for victims to pursue justice through civil or criminal courts without having 

completed the internal process (Sub-section 2).    

Outside of structures embedded in the judiciary, women in the legal profession are 

also able to draw support from the Women’s Lawyers Association and the Women 

Judges Association of Malawi (WOJAM). 

 

Gender-significant judgments  

Much of the public-interest litigation in Malawi is associated with the Southern 

African Litigation Centre (SALC), and so it represents an important entity for 

developing gender-related jurisprudence. In recent years, a handful of reported 

gender-related cases associated with the SALC demonstrate an incremental 

widening of rights for women and youth. In the case of Olika Nkhoma and 13 Others 

v Child Protection Team36 (2019), the Court condemned the unfair treatment (issuing 

of fines and police detention) of pregnant primary school learners and their families 

by local authorities. The court found that the relevant by-law did not criminalise 

pregnancy. The case of Sylvia Madikhula v. Idesi Goba37 (2017) affirmed the 

protection of the customary land rights of women following repeated attempts by 

traditional authorities and elites to seize their land. A 2016 case, EL v The Republic,38 

highlighted the societal stigma that HIV-positive women face and emphasised the 

need to curtail the unfair application of criminal laws to HIV-positive individuals. As 

well as finding numerous procedural irregularities in the decision under appeal, the 

court emphasised that criminal law should not be applied to cases where there was 

not a significant risk of transmission or where there was a lack of knowledge by the 

infected person that they were HIV-positive. The judgment is also significant for its 

approach to prison sentences for women with children, holding that imprisoning a 

woman with her child should only be a last resort. Also in 2016, the judgment in 

Republic v Pempho Banda and others upheld the rights of sex workers, denouncing 

ongoing discrimination against them by state authorities.  

 
36 High Court of Malawi. Mzuzu Registry: Criminal Division. Application No. 116 of 2016 (14 March 2019). 
37 Civil Cause No 2 0f 2017. High Court of Malawi. Mzuzu Registry: Civil Division. (22 May 2017). 
38 Criminal Case No. 36 of 2016. High Court of Malawi, Zomba District Registry, 19 January 2017. 
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The SALC, along with the Centre for Human Rights Education, Advice and 

Assistance, is currently litigating a case that challenges “the law of defilement in s138 

of the Penal Code, insofar as it criminalises consensual sex between adolescents in 

Malawi.”39 Prosecutions under this law have “resulted in cases of young people 

being incarcerated for lengthy periods for defilement” and it “acts as a barrier to 

adolescents’ access to sexual and reproductive health information and services.”40   

Coinciding with and perhaps stemming from anti-rape protests that took place at 

the end of 2020, the media have also commented on the fact that courts have 

begun issuing firmer sentences for sexual violence crimes. For example, in December 

2020 the Lilongwe High Court handed down a life sentence to a man who had 

raped a 10-year-old girl and infected her with HIV.41 Also evidencing the judiciary’s 

increasingly firm stance on sexual violence, in March 2021 the Supreme Court of 

Appeal ordered the police to pay compensation to 18 women who had been 

raped by police officers during post-election violence in 2019.42 

 

Accessing the judiciary: Gender and other factors 

Section 41 of the Malawian Constitution requires equal access for men and women 

to both formal and informal legal forums. In practice, access to justice for women 

and other vulnerable groups remains a fraught and challenging process due to 

cultural and socioeconomic obstacles. Our research has not identified standardised 

practical mechanisms, beyond legislation, which have been implemented to 

increase the access by marginalised groups to formal courts. However, WOJAM 

does implement vital community-based initiatives. In 2020, the organisation teamed 

up with other groups to “sponsor traveling courts, so that people can see justice 

carried out with their own eyes.”43 Justice Zione Ntaba, a High Court judge and 

 
39 Southern African Litigation Centre. Malawi: Challenging Criminalising of Adolescent Sexuality. Retrieved 
from:  https://www.southernafricalitigationcentre.org/2020/07/03/malawi-challenging-criminalisation-of-
adolescent-sexuality/  
40 Ibid.  
41 Lameck Masina, “Prison Terms Double in Malawi Rape, Sexual Abuses, Say Local Media.” Voice of America. 
29 December 2020. Available at https://www.voanews.com/africa/prison-terms-double-malawi-rape-sexual-
abuses-cases-say-local-media.  
42 Charles Pensulo, “Malawi Police Ordered to Pay Damages to Women Who Say Officers Raped Them.” The 
Guardian. 11 March 2021. Available at: https://www.theguardian.com/global-
development/2021/mar/11/malawi-police-ordered-to-pay-damages-to-women-who-say-officers-raped-them.  
43 Masina, op cit. 
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WOJAM national programme coordinator, has articulated her belief that this more 

visible and proximate form of justice can act as a deterrent to sexual crimes.44        

The Industrial Relations Court has also ascribed to a “women first” philosophy to 

increase women’s access to the court, and has been praised for developing pro-

woman jurisprudence.45  

Although there are no special courts dedicated to matters that impact women 

disproportionately, such as sexual offences courts, under the Prevention of Domestic 

Violence Act (2006), applicants are able to obtain interim or final protection orders 

(Section 5) to prevent future violence. The Act also empowers the courts to issue 

orders prohibiting a perpetrator from occupying a certain home or area and 

includes under various sections discretionary measures to cater to the safety needs 

of the victim.46 The Child Justice Court has original jurisdiction over all matters relating 

to children.47 

In addition to its present gender shortcomings, the judiciary also acknowledges its 

present limited capacity to accommodate persons living with disabilities.               

Civil society organisations have bemoaned the insufficiency of court resources 

available to address the needs of persons with disabilities, such as sign language 

interpretation, and the fact that courts do not give sufficient heed to the substantive 

rights of persons with disabilities.48 In its 2019-2024 Strategic Plan, the judiciary 

acknowledges as a weakness that its “infrastructure and facilities” are “largely not 

disability friendly,” and that it lacks “policy guidelines and capacity to deal with 

people with disabilities.”49 The judiciary accepts that it must improve the provision of 

services to persons living with disabilities, both in terms of infrastructure and the “skills 

and knowledge” of members of the judiciary and court staff.50 Furthermore, as part 

of its goals of improving service delivery through 2024, the judiciary plans to create a 

 
44 Masina, op cit. 
45 Rachel Sikwese (2016) “Women’s Economic Rights: Removing Barriers to Women’s Access to Justice in 
Malawi. Goal 16 of the Sustainable Development Goals: Perspectives from Judges and Lawyers in Southern 
Africa. Southern Africa Litigation Centre. 2016, pp 24-29.  
46 See (Section 5(a)(i) and (iii), and for remedies and measures see, for example, for example 5, 8, 9, 30 , 39 and 
52. Measures include family counselling, alternative dispute resolution and the imposition of fines.   
47 The Court was established under section 132 of the Child Care, Protection and Justice Act.  
48 Women and Law in Southern Africa Research and Education Trust Malawi (WLSA-Malawi) and Faculty of 
Law, Chancellor College, University of Malawi for Malawi CSOs. UN Convention on the Elimination of 
Discrimination Against Women (CEDAW) Joint Civil Society Organisations Shadow Report for Malawi 2015. 
September 2015, pp 50-51. 
49 Strategic Plan (2019-2024), p. 13. 
50 Strategic Plan (2019-2024), pp. 19, 22. 
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Disability Policy and implement “intensive efforts to ensure” disability 

mainstreaming.51 

Accessing the formal court system requires financial means as well as legal literacy. 

Provisions exist under Malawian law to ease the financial burdens of filing a case, but 

there are substantial impediments in the implementation of these accommodations. 

Court fees are established under Section 32 of the Courts Act which provides for the 

Chief Justice, in conjunction with the Minister of Justice, to set out fee schedules. 

Section 32(3) gives the High Court the power to waive court fees completely or 

partially on the basis of poverty. Experts have called for fee reductions and greater 

implementation of waivers given the high levels of poverty in Malawi but note the 

complexity of this issue, given that courts and the Legal Aid Bureau are already 

highly underfunded and operational costs derive in part from court fees.52  

Court fees have long been a contested issue in Malawi. In 2011, the government 

instituted a 1249% increase in court fees which resulted in vehement objections from 

the public and litigation against the government.53 For women specifically, court 

costs have been identified as a barrier to women accessing the formal court 

system.54 Section 22 of the Gender Equality Act provides that the Chief Justice “may 

prescribe” fees for persons seeking an order under the Act, however it is unclear 

whether such steps have been taken. 

As with legal fees, legal representation is an important component of accessing 

justice. Malawi’s Legal Aid Bureau55 exists to provide legal representation, assistance, 

and advice to those who cannot afford to hire lawyers, as well as public 

education.56 Its services span all courts and other law venues. The Bureau’s website 

states that priority is given to vulnerable groups including women. However, as noted 

above, the Legal Aid Bureau is extremely under-resourced. Additionally, the 

branches are far too few – only existing at the regional level and not the district level 

 
51 Strategic Plan (2019-2024), pp. 25, 50.  
52 Steven Kayuni, “Court Fees and Access to Justice: Towards a Policy-Oriented Approach in Malawi.” 
Commonwealth Law Bulletin, 41, 1 (2015).  
53 Kayuni, op cit., p 30. The court case against the government was The State and The Honourable Chief Justice 
and The Minister of Justice and Constitutional Affairs Ex-parte: Ralph Kasambara, Malawi Law Society and 
Hophmally Makande, Judicial Review Cause No. 41 of 2011 (Unreported). 
54 CEDAW Periodic Report of Malawi 2015, p 3; CEDAW CSO Shadow Report for Malawi 2015, p. 51. 
55 The Legal Aid Bureau was established under Section 3 of the Legal Aid Act No 28 of 2010. See Legal Aid 
Bureau website: http://legalaidbureau.org/. 
56 Legal Aid Bureau brochure available from website: http://legalaidbureau.org/. 
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– therefore the Bureau is unable to service marginalised populations in rural areas.57 

A 2015 report recorded 11 legal aid lawyers available in the whole country at that 

time.58 The current Legal Aid Bureau brochure lists four offices.59 In a promising 

development however, following mass protests against rape at the end of 2020, 

Patricia Kaliati, the Minister of Gender, announced that the ministry will provide free 

legal representation to women filing rape cases.60 

Language is another major obstacle to accessing justice for those who are not fluent 

or literate in English. Regarding language, the judiciary has acknowledged that 

English as the official language of the court compromises the quality-of-service 

delivery provided by the courts.61 Observers have also highlighted language 

inaccessibility as a hindrance to women (and marginalised Malawians generally) 

accessing the courts.62 This issue is linked to the challenge of interpreter services.      

In Malawi, interpretation services are not standardised or consistently available. 

Court interpreters do exist, but there have been calls for better training of interpreters 

due to substandard performance – the evidence of which was revealed as recently 

as 2019 when court interpreters were brought in to translate proceedings of the 

Presidential Elections Case. 63   

 

  

 
57 Committee on the Elimination of Discrimination Against Women. Concluding Observations on the Seventh 
Periodic Report of Malawi. CEDAW/C/MWI/CO/7. 24 November 2015, p 3; CEDAW CSO Shadow Report for 
Malawi 2015, pp. 10, 49-50.  
58 CEDAW CSO Shadow Report for Malawi 2015, p. 50.  
59 The offices are in Lilongwe, Blantyre, Mzuzu and Zomba. See Legal Aid Bureau website: 
http://legalaidbureau.org/. 
60 Masina, op cit. 
61 Strategic Plan (2019-2024), p. 22. 
62 CEDAW CSO Shadow Report for Malawi 2015, p. 51;  
63Mwayi Mkandawire, “Presidential Elections Case Interpreters Recognized.” Malawi24. 21 December 2019. 
Available at: https://malawi24.com/2019/12/21/presidential-elections-case-interpreters-recognized/; Pius 
Nyondo, “Mzuzu University for Training of Malawi Court Interpreters.” Nyasa Times. 16 October 2015. 
Available at:  https://www.nyasatimes.com/mzuzu-university-for-training-of-malawi-court-interpreters/. 
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GENDER ANALYSIS: NAMIBIA 

Gender, policy, and the law in Namibia 

In October 2020 scores of Namibians took to the streets to protest sexual and 

gender-based violence in the country. The protests were precipitated by the 

police’s discovery of the body of a young woman, Shannon Wasserfall, who had 

gone missing in April. Both local and international news outlets documented the 

outraged protesters’ demands that the government declare a state of emergency 

due to widespread gendered violence and take swift and decisive action to 

address the violence. The #Shutitalldown movement in Namibia crystallised the 

prevailing gender disparities in the country and the fact that relevant laws and 

policies on the books are inadequate as well as not properly enforced. The 

government issued an official response to the petition issued by the protestors, 

setting out its plans to comply with the movement’s demands, including the 

demand for the establishment of sexual and gender-based violence offences 

courts.64  

The #Shutitalldown movement stands in contrast to the fact that Namibia is ranked 

quite highly in certain gender-equality measurements, for example the proportion of 

women in Parliament. As of March 2020, women made up 46% of parliament, one of 

the highest percentages on the continent and in the world.65 Namibia also has 

relatively progressive policies and laws concerning the rights of women. The 1990 

Constitution, created at Namibia’s independence from South Africa, prohibits 

discrimination on the basis of sex.66 In 1997, Namibia created its first National Gender 

Policy to “close the gap created by past socio-economic, political and cultural 

inequalities.”67 The most recent Policy (2010-2020) contains 12 programme areas, 

one of them being Gender, Legal Affairs and Human Rights, and sets out a 

 
64 Ministry of Information and Communication Technology. Government’s Response on the Sexual & Gender-
Based Violence Petition. 13 October 2020. Available at: 
https://twitter.com/MICTNamibia/status/1316042187864518658/photo/1.  
65 Nangula Shejavali, “Though a Leader in Gender Representation, Namibia Still has Work to Ensure Full 
Equality.” Afrobaromater Dispatch No. 224, July 2018; “Namibia Narrowly Misses 50% Women in Parliament.” 
Gender Links. 24 March 2020. Available: https://genderlinks.org.za/news/namibia-narrowly-misses-50-mark-
after-special-appointments/.  
66 Constitution of Namibia, section 10(2). 
67 Ministry of Gender Equality and Child Welfare, 2010. National Gender Plan (2010-2020). Republic of 
Namibia, p 9.  
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comprehensive plan of action for its implementation.68 The policy objective of the 

Gender, Legal Affairs and Human Rights programme area is to “promote the human 

rights of women and ensure legal protection of women’s rights through an 

enhanced legal framework, effective implementation of laws and policies, and 

meaningful access to the justice system.”69 In this context, the Plan transparently 

recognises the plethora of obstacles to justice for women and girls, particularly those 

living in rural areas.70 The government has also developed two National Action Plans 

on Gender-Based Violence (2012-2016 and 2019-2023).  

In conjunction with the gender-oriented policy environment in Namibia, there are 

multiple laws designed to protect women and marginalised groups, including the 

Affirmative Action (Employment) Act of 1998, the Combating of Rape Act of 2000, 

the Childcare and Protection Act of 2015, the Labour Act of 2007, and the Domestic 

Violence Act of 2003. Importantly, the Combatting of Rape Act criminalises marital 

rape and rape in other relationships. The Labour Act provides protection from sexual 

harassment within the workplace.  

Demonstrating its commitment to improve access to justice for women since the 

protests, in February 2021 Justice Minister Yvonne Dausab tabled a proposal in 

Parliament that will make sweeping and highly progressive changes to the 2003 

Domestic Violence Act.71 Civil society strongly criticised the state’s exclusion of 

same-sex relationships from the proposed changes to the domestic violence law, 

arguing that this violated the Constitution. In March 2021, Minister Dausab tabled 

proposed changes to the Rape Act which also expand the scope of protection for 

rape survivors.72 The Minister also publicly affirmed that within a year the government 

will create a sexual offences court, and a national sexual offences register.73 

Unfortunately, Namibia’s Constitution is silent on the issue of disability, and disability is 

not one of the grounds under which discrimination is prohibited in Article 10 of the 

Constitution. Namibia does have a National Policy on Disability which requires that 

 
68 National Gender Policy (2010 - 2020), Ministry of Gender Equality and Child Welfare (MGECW), March 2010. 
69 National Gender Policy 2010-2020, Section 4.10, p 39.  
70 National Gender Policy 2010-2020, pp. 38, 40.  
71 Sakeus Iikela, “GBV Law Changes Tabled.” The Namibian 22 February 2021. Available at: 
https://www.namibian.com.na/208960/archive-read/GBV-law-changes-tabled.       
72 Arlana Shikongo, “Amendments to Rape Act on the Table.” The Namibian 3 March 2021. Available at: 
https://www.namibian.com.na/99492/read/Amendments-to-Rape-Act-on-the-table.  
73 Ibid. 
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persons with disabilities be provided with personal assistance, however the Policy 

does not define what personal assistance consists of.  

As with many post-colonial nations, Namibia is a plural legal society with many 

Namibians living according to customary law systems. Customary law is recognised 

under Article 66(1) of the Constitution but only “to the extent to which (it) does not 

conflict with this Constitution or any other statutory law.” This provision is in part a 

reflection of the fact that certain customary practices are gender discriminatory.     

In some regions, women are deprived of the right to hold or inherit property and are 

relegated to disempowered positions in marriage and divorce. However, there are 

also examples of very gender-egalitarian and fluid practices under some traditional 

authorities as documented by civil society groups.74  

Both the state and civil society have called attention to the disconcerting fact that 

the state has yet to systematically address the arena of customary marriage. As 

noted by the Legal Assistance Centre, “there is no formal procedure for recognising 

customary marriage and no protection for property rights or the best interests of 

children upon customary divorce. The result is that women married under customary 

law are vulnerable both during the marriage and when the marriage ends by 

divorce or the death of one spouse.”75 One of the exceptions to the non-regulation 

of women’s customary law rights is the Communal Land Reform Act 5 of 2002 which 

reallocates communal land to the wife upon the death of the husband and 

preserves the wife’s right to remain on that land.  

The state’s lack of action is not only applicable to customary marriages. In 2015, in its 

periodic report on Namibia, the Committee on the Elimination of Discrimination 

Against Women remarked “with concern that a number of bills that have an impact 

on the enjoyment of women’s rights, such as those on marriage, recognition of 

customary marriages, procurement, marital property, divorce and intestate 

succession, are pending and there is no specific time frame for their adoption.”76  

An overview of the law and policy landscape of Namibia shows aspects of progress 

as well as areas in which the state has yet to give adequate attention and resources 

 
74 Legal Assistance Centre, Namibia Gender Analysis 2017.  
75 Ibid. 
76 Committee on the Elimination of Discrimination against Women. Concluding Observations on the Combined 
Fourth and Fifth Periodic Reports of Namibia. 28 July 2015. CEDAW/C/NAM/CO/4-5 
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to bolster the status of women and girls. The high percentage of women in 

Parliament and the creation of gender policies are laudable, but more steps are 

needed to gender-mainstream the judiciary (as discussed below) and, as the 

#Shutitalldown movement evidence, there is still much to be done to enhance 

women’s rights and access to justice. 

 

Gender representation in the judiciary 

Women are notably underrepresented in the higher stations of the judiciary, by 

contrast with their presence in Parliament. As of October 2021, 8 of the 30 superior 

court judges were women, making up 27% of the judiciary.77 Even this represents an 

improvement on previous years. In 2017, all five permanently appointed Supreme 

Court justices were men, and only four out of the 15 permanently appointed High 

Court judges were women.78 This meant that a total of just 20% of superior court 

judges were women. The gender ratio is significantly better in the Magistrates’ 

Courts, with women making up around 50% of the magistracy.79  

There are no gender quotas for the judiciary, and the judiciary’s Strategic Plan for 

2018/19-2021/22 lacks information about the present gender makeup of the judiciary 

or any discussion of gender mainstreaming the judiciary.80 However, section 5(1) of 

the Judicial Service Comission (JSC) Act provides that whenever the JSC is required 

to make a recommendation for appointment to judicial office, it “shall, as far as is 

practicable, have due regard to affirmative action and the need for a balanced 

structuring of judicial offices.” 

As the judiciary has a history of being dominated by white males and is still currently 

occupied by a very low number of women, this provision can be read as exhorting 

the JSC to take cognisance of the objective of gender parity in making its choices 

for the bench. Gender diversity considerations may not be explicitly included in the 

formal criteria for appointment and promotion, but in light of section 5(1)’s 

requirement to pay due regard to affirmative action, coupled with the Affirmative 

 
77 Comments on the State of Judiciary Report, 18 October 2021. 
78 Legal Assistance Centre, Namibia Gender Analysis 2017, p 31. 
79 Ibid.  
80 Office of the Judiciary, Strategic Plan 2018/2019 - 2021/22. Available at:  https://judiciary.na/pages/aboutUs/.   
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Action Act’s designation of women as a designated group81 and the inclusion of 

gender as an element of diversity in the Lilongwe Principles,82 there are significant 

grounds for gender diversity to be a key consideration in judicial appointments.  

 

Gender and the employment context 

A survey of available materials did not reveal whether the judiciary has unique 

maternity and paternity leave policies, or whether it has its own internal sexual 

harassment policy. In terms of the Labour Act, employers cannot discriminate 

against employees on the basis of pregnancy. Moreover, under the Act women 

employees who have been with their employer for at least six months are entitled to 

12 weeks of maternity leave. The maternity leave is funded according to the 

Maternity, Sick and Death Benefit Fund scheme established by the Social Security 

Act of 1994. Paternity leave is not yet recognised under Namibian Law.  

Outside of any internal policy, Section 5 of the Labour Act prohibits sexual 

harassment and sex discrimination in the workplace.83 Though protection from sexual 

harassment is available under the Labour Act, sources indicate that this provision is 

rarely used, and the state does not keep statistical information on sexual harassment 

cases filed.84    

There is no association of women judges in Namibia, although there is a professional 

organisation for women lawyers, the Namibian Women Lawyers Association (NWLA), 

which was founded in 2015 by Ruth Herunga who identified that “women in the 

profession needed support and guidance in pursing their careers in the legal 

sphere,” and consequently “the NWLA focuses on identifying and addressing 

targeted developmental needs for female lawyers.”85 The impetus for the creation of 

 
81 Section 18(1)(b) of the Affirmative Action (Employment) Act 29 of 1998. 
82 Article 3.2.3. (b) of the Lilongwe Principles and Guidelines on the Selection and Appointment of Judicial 
Officers, 2015. Accessed at: 
http://www.dgru.uct.ac.za/sites/default/files/image_tool/images/103/Lilongwe%20Principles%20and%20Guid
elines%20on%20the%20Selection%20and%20Appointment%20of%20Judicial%20Officers.pdf  
83 Section 5(2)(b) (concerning discrimination on the basis of prohibited grounds including sex); and Section 5(8) 
prohibiting sexual harassment.  
84 CEDAW 2015 p. 8; LAC Namibia Gender Analysis, p. 197.   
85 Namibian Women Lawyers Association website. About us. Available at: http://nwla-c.herokuapp.com/about-
us. 
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the NWLA evinces the necessity of professional supportive spaces for women judges, 

especially in light of the challenges in moving up the judiciary hierarchy.  

 

Gender-significant judgments  

A notable and recent gender-related case in Namibia is the decision of the 

Supreme Court in Government of the Republic of Namibia v. LM and Others.86       

This case concerns the involuntary sterilisation of HIV-positive women. The women 

had been sterilised immediately after giving birth, and while the court ultimately 

found that it had not been proved that the women had been sterilised because of 

their HIV status, it did find that the women had not given proper consent to the 

sterilisation procedures. The decision thus affirms the right of women to exercise 

agency and be accorded dignity in making decisions about their bodies. The court 

held that “[t]here can be no place in this day and age for medical paternalism 

when it comes to the important moment of deciding whether or not to undergo a 

sterilisation procedure.”87 The court held further that the “principles of individual 

autonomy and self- determination are the overriding principles towards which our 

jurisprudence should move in this area of the law. These principles require that in 

deciding whether or not to undergo an elective procedure, the patient must have 

the final word.”88 

 

Accessing the judiciary: Gender and other factors 

For women and other groups who are uniquely vulnerable, seeking access to justice 

is a less linear process as it is impacted by both structural and immediate drivers of 

inequality. Given the lack of a gender focus in the judiciary’s Strategic Plan, it is 

unclear how the judiciary aims to improve access to justice for women in line with 

the Gender, Legal Affairs and Human Rights programme area under the National 

Gender Policy. However, the existing legal framework does provide for several 

mechanisms that are geared towards facilitating justice for women and children.  

 
86 Case No. SA 49/2012, [2014] NASC 19 (3 November 2014) (Namibia, Supreme Court).  
87 Ibid., para 106. 
88 Ibid., para 106.   
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The Combating Domestic Violence Act allows for victims to obtain a protection 

order from a Magistrates’ Court. Domestic violence under the Act is defined broadly, 

encompassing forms of harm such harassment, emotional, verbal or psychological 

abuse, and sexual abuse. Women can also obtain recourse through the 

Maintenance Act of 2003 which is aimed at alleviating the difficulties experienced 

by women in securing financial support for their children from fathers, and also 

establishes the equal treatment of children irrespective of their birth order and 

whether they are born in or out of wedlock.89 Positively, the Child Care and 

Protection Act of 2015 at last came into force in 2019 as the regulations were 

finalised. This long-awaited Act is comprehensive in scope, and two of its critical 

functions are to “provide for the appointment of a Children’s Advocate” and “to 

make provisions relating to children’s courts, court procedures and court orders.”90 

For those who are unable to afford legal representation, the Legal Aid Act of 1990 

establishes the right to legal aid for individuals whose income falls below a certain 

amount. The current regulations stipulate that qualifying individuals cannot earn 

more than N$3500, but they grant the Director discretion to permit legal aid where a 

person earns no more than N$1000 above the base amount and it is in the “interest 

of justice that the application be granted.91” Further, all persons granted legal aid 

must pay a fee of $N350.92 The Legal Aid counsel assigned is “entitled to perform all 

acts normally performed by an attorney in the discharge of his or her functions in a 

similar case, including any act which may in terms of any law be required to be 

performed only by an attorney”93 Representation includes court representation and 

assistance with both civil and criminal  matters.  

The scope and availability of legal aid appears very limited in practice.94 The 

website for the Namibian Superior Courts makes reference to legal aid but also refers 

persons to the Legal Assistance Centre (a non-profit organisation) for constitutional 

and public interest matters, as well as the University of Namibia’s Legal Aid Clinic 

 
89 Namibia Gender Analysis 2017, p 177. 
90 Preamble. Child Care Protection Act 3 of 2015. GG 5744. The act was brought into force on 30 January 2019 
by GN 4/2019 (GG 6829). 
91 Sections 2(1)-(2). Namibia Legal Aid Regulations. Government Notice 374 of 2018 (GG 6818). 
92 Section 4. 
93 Legal Aid Act, Section 4(2)(a)  
94 See also the discussion at p 54 of the Court Users’ and Judges’ Perspectives Report. 
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(LAC).95 Though such referrals are beneficial for persons seeking pro-bono 

assistance, especially where public interest matters are concerned, this information 

points to the inadequacy of the legal aid system and the courts’ reliance on non-

profit institutions.  

The shortcomings of legal aid are especially evident in the context of women 

seeking divorce. In its last periodic report, the Committee on the Elimination of 

Discrimination Against Women expressed concern that “notwithstanding the 

existence of a legal aid scheme, which is based on a means and merit test, 

women’s access to justice, in particular in civil cases, including divorce, and in cases 

of gender-based violence, continues to be limited owing in part to reported cuts to 

the legal aid fund.”96 More recently, the LAC has lamented that “legal aid is 

currently unavailable for divorces except in cases of very serious violence,” which 

places financially dependent or impoverished women in conditions where they are 

compelled to remain in unhealthy marriages.97  

The challenges faced by women are compounded by the fact that divorces can 

only be obtained at the High Courts in Windhoek and Oshakati. This translates into 

additional expenses for travel as well as the need for legal representation given that, 

LAC notes, it is “virtually impossible to secure a divorce without the assistance of a 

lawyer.”98 Until Parliament passes the new Divorce Law, women are left with the 

highly outdated, expensive and cumbersome processes flowing from the Law 

Amendment Ordinance 18 of 1935.99 Legislation to extend jurisdiction in divorce 

cases to regional Magistrates’ Courts is currently before Parliament, and it is hoped 

that this will remove the need for women to travel long distances to access courts in 

divorce matters.100  

For persons with disabilities, there is limited information on how the justice system 

endeavours to meet their needs, although there does seem to be a general lack of 

accessibility for the visually impaired. A coordinated response by the judiciary is 

 
95 Namibia Superior Courts website, Access to Justice and Legal Representation. Available at: 
https://ejustice.moj.na/ABOUT%20US/Pages/AccesstoJusticeandLegalRepresentation.aspx. 
96 Cedaw Namibia 2015, p 3.  
97 LAC Namibia Gender Analysis, pp 177-178.  
98 LAC Namibia Gender Analysis, p 178 
99 Lahia Nashuuta, “Divorcing the Law.” The Southern Times 25 February 2019. Available at: 
https://southerntimesafrica.com/site/news/divorcing-the-divorce-law.   
100 Comments on the State of Judiciary Report: Namibia, 18 October 2021. 
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required to make the courts more accessible to persons living with disabilities. Official 

training on disability rights would also be beneficial. Currently it appears that training 

takes place on an ad hoc basis and are dependent on outside institutions’ inputs.  

As an illustration, in September 2019, the Centre for Human Rights at the University of 

Pretoria conducted training on access to justice for persons with disabilities, which 

magistrates, amongst others in the justice sector, attended.101 

In a multilingual country such as Namibia, language can also serve as a barrier to 

accessing justice. English is the official language of Namibia, however Article 3(3) of 

the Constitution states that this designation does not “preclude legislation by 

Parliament which permits the use of a language other than English for legislative, 

administrative and judicial purposes in regions or areas where such other language 

or languages are spoken by a substantial component of the population.”   

  

 
101 Centre for Human Rights, University of Pretoria. Centre for Human Rights Trains Justice Personnel in 
Namibia on Access to Justice for Persons with Disabilities. 20 September 2019. Retrieved from:  
https://www.chr.up.ac.za/news-archive/1842-centre-for-human-rights-trains-justice-personnel-in-namibia-on-
access-to-justice-for-persons-with-disabilities.  
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GENDER ANALYSIS: SOUTH AFRICA 

Gender, policy, and the law in South Africa 

South Africa’s transition to constitutional democracy in 1994 marked the beginning 

of an era in which a discourse of human rights and equality has been central. 

Although the apartheid era and the struggle against apartheid concentrated on 

racial and political discrimination and divides, the subsequent period of democracy 

has opened up possibilities for promoting the expansive spectrum of rights espoused 

by the Constitution. The final Constitution of 1996 articulated the importance of 

gender, highlighting its centrality in various provisions such as the prohibition of 

gender and sex discrimination under the Equality clause.102 The Constitution also 

created the Commission on Gender Equality, an independent institution tasked with 

promoting “respect for gender equality and the protection, development and 

attainment of gender equality.”103 

In relation to the judiciary, section 174 of the Constitution, which deals with the 

appointment of judicial officers, stipulates in subsection (2) that the “need for the 

judiciary to reflect broadly the racial and gender composition of South Africa must 

be considered when judicial officers are appointed.” This section explicitly 

encapsulates the importance of diversity on the bench given South Africa’s history 

of racial and gender oppression. According to the Judicial Service Commission, 

“[p]rior to 1994 there were two black male judges, two white female judges and the 

rest were all white male judges.”104 The statistics attest to the complete absence of 

black women judges in South Africa in the apartheid era and emphasises that the 

meaning of “gender” must incorporate an intersectional lens so as to include other 

forms of vulnerability that coincide with gender.  

South Africa has created myriad gender-oriented policies. An early example, the 

National Policy Framework for Women's Empowerment and Gender Equality (the 

Gender Policy Framework), was developed in 2002 setting out a gender 

mainstreaming framework and roadmap for the country.105 Although it does not 

speak to the gender composition of the judiciary per se, the Policy does articulate 

 
102 Constitution of South Africa, 1996, section 9. 
103 Constitution of South Africa, 1996, section 187.  
104 Judicial Service Commission. Annual Report. 2004. p. 2.  
105 Chapter 5. South Africa's National Policy Framework for Women's Empowerment and Gender Equality. 
Prepared by the Office on the Status of Women. 2002.  
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that “mechanisms need to be put in place that will enable women to develop a 

relationship with the state including the executive, the legislature and the judiciary 

at all levels of government.”106 Most recently, in 2020 the government published the 

National Strategic Plan on Gender-Based Violence and Femicide, an outcome of 

widespread public protests that erupted across South Africa in 2018 against gender-

based violence. The Plan lists the judiciary as playing a role in “strengthening the 

capacity” of the criminal justice system to “address impunity and facilitate justice” 

for survivors of gender-based violence.107 

In addition to these policies, South Africa’s Constitution created the foundation for a 

series of laws designed to remedy various societal differences and inequalities, 

including gender discrimination. Key acts include the Domestic Violence Act of 

1998; the Sexual Offences and Other Related Matters Act of 2007; the Recognition 

of Customary Marriages Act of 1998; the Promotion of Equality and Prevention of 

Unfair Discrimination Act 4 of 2000; the Trafficking in Persons Act of 2013; the 

Children’s Act of 2005; the Reform of Customary Law of Succession and Regulation 

of Related Matters Act of 2009; and the Employment Equity Act of 1998.  

To strengthen the existing legislative framework, three gender-based-violence 

related Bills are currently making their way through Parliament: The Criminal Law 

(Sexual Offences and Related Matters) Amendment Act Amendment Bill [B16 – 

2020]; The Domestic Violence Amendment Bill [B20 – 2020]; and the Criminal and 

Related Matters Amendment Bill [B17 – 2020].108 Marriage is another central theme in 

present legislative reform agendas. The Recognition of Customary Marriages 

Amendment Bill [B-2019] has yet to be finalised, and the state is also currently 

considering the possibility of a single marriage statute.109  

As is apparent from the existing and proposed legislation discussed above, 

customary law is protected under the Constitution and courts must apply it when it is 

 
106 Gender Policy, p. 25. 
107 National Strategic Plan on Gender-Based Violence and Femicide 2020-2030. 2020. p. 73.  
108 Parliamentary Monitoring Group. Gender-Based Violence (GBV) Bills: https://pmg.org.za/call-for-
comment/967/.   
109 Parliamentary Monitoring Group. Recognition of Customary Marriages Amendment Bill [B12-2019]. 
https://pmg.org.za/call-for-comment/962/; Parliamentary Monitoring Group. Discussion Paper on a Single 
Marriage Statute. https://pmg.org.za/call-for-comment/1030/; ‘How Government Wants to Change Marriage 
Laws in South Africa.’ Business Tech. 23 February 2021. 
https://businesstech.co.za/news/lifestyle/470304/how-government-wants-to-change-marriage-laws-in-south-
africa/. 
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relevant to a case, as well as take heed of customary law legislation.110 The 

Constitution requires that customary law be applied and developed in line with the 

Bill of Rights.111 Customary norms and traditional justice mechanisms are central 

means of accessing justice for a majority of South Africans, often being more 

accessible than the formal justice system structures and precepts.112 They too are a 

site of contestation over gender rights, with patriarchal norms still a feature of some 

traditional justice norms and processes.113  

 

Gender representation in the judiciary  

The Judicial Service Commission’s 2004 annual report stated that as of June of that 

year, “there were 76 black judges, 126 white judges and 26 women judges of whom 

13 are white and the rest black.”114 In 2010, women made up 24% of the judiciary (54 

out of a total of 221 judges), and the percentage of white judges had decreased to 

42% (94 out of 221 judges).115 By 2017, women’s representation on the bench had 

increased further as they constituted 37% of judges on the bench (numbering 89 out 

of 224 judges), and the percentage of white judges stood at 33%.116 As of 

September 2020, 98 out of the 245 judges in the South African superior court judiciary 

were women, meaning that 40% of the judiciary is now made up of women.117 The 

numbers show steady progress in the diversification of the bench; however racial 

diversification has taken place at a much faster rate than that of gender.  

Work by civil society and academics has continuously documented and critiqued 

the slow gender transformation of the bench as well as the barriers to women’s 

advancement in the judiciary.118 The lack of progress by the Judicial Service 

 
110 Constitution of South Africa 1996, section 211. 
111 Constitution of South Africa 1996, section 39(2).  
112 Sindiso Mnisi Weeks, Access to Justice and Human Security: Cultural Contradictions in Rural South Africa. 
London: Routledge, 2017. 
113 Lea Mwambene and Helen Kruuse. (2017) “The Thin Edge of the Wedge: Ukuthwala, Alienation and 
Consent.” South African Journal on Human Rights 33(1): 25–45. 
114 Judicial Service Commission Annual Report 2004. p. 2. 
115 Judges Matter, Looking at the Numbers on Judicial Transformation. 28 February 2019. Available at: 
https://www.judgesmatter.co.za/opinions/numbers-judicial-transformation/. 
116 Ibid. 
117 Office of the Chief Justice spreadsheet, on file with the DGRU. 
118 Tabeth Masengu (2016) “It’s a Man’s World: Barriers to Gender Transformation in the South African 
judiciary. Perspectives from Women Advocates and Attorneys.” International Journal of the Legal Profession, 
23:3, 305-319; Ruth B. Cowan, “Women's Representation on the Courts in the Republic of South Africa.” U. 
MD. LJ Race, Religion, Gender & Class 6 (2006): 291. 
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Commission and other state institutions in appointing women to the bench 

prompted the DGRU and Sonke Gender Justice (a non-profit organisation) to file a 

complaint with the Commission on Gender Equality in 2012. This complaint 

culminated in an investigative report released by the Commission in 2016 in which 

the Commission confirmed the “slow pace of gender transformation in the judiciary” 

and cited a multitude of hindrances to women judges’ appointment stemming from 

“institutional culture.”119 The investigative report concludes that multiple role players 

influence the appointment process, and therefore found it difficult to ascribe blame 

to one institution. Nonetheless the transformation is imperative and requires a 

concerted effort by institutions to undo the “systematic concerns” identified by the 

Commission.120   

The Commission on Gender Equality continues to follow up on the matters raised in 

its 2016 investigative report, publishing a Discussion Document on Gender 

Transformation in the Judiciary and Legal Sector in 2018.121 There is also the possibility 

of significant change at the highest position in the judiciary. With the tenure of Chief 

Justice Mogoeng Mogoeng coming to an end in 2021, scholars and politicians have 

heralded this is an opportune moment for the next chief justice to be a woman.122  

 

Gender-significant judgments 

South Africa has a healthy and vibrant public-interest litigation culture and 

consequently there is much jurisprudence on matters pertaining to gender and the 

rights of vulnerable groups. At the end of 2019 the Constitutional Court issued a 

landmark decision Tshabalala v S; Ntuli v S in which it examined the applicability of 

the common purpose doctrine to the crime of rape.123 The court ultimately 

determined that the doctrine did apply to rape, and consequently criminals acting 

in concert can be held liable for rape irrespective of whether each individual 

 
119 Commission on Gender Equality. Lack of Gender Transformation in the Judiciary: Investigative Report. 2016. 
p. 60 
120 Ibid., p. 61. 
121 Published in the Government Gazette  No. 41766. 13 July 2018.  
122 Judges Matter, “The leading female candidates in the running for the next Chief Justice.” The Daily 
Maverick. 19 October 2020. Available at: https://www.dailymaverick.co.za/article/2020-10-19-the-leading-
female-candidates-in-the-running-for-the-next-chief-justice/.  
123 (CCT323/18; CCT69/19) [2019] ZACC 48; 2020 (3) BCLR 307 (CC); 2020 (2) SACR 38 (CC); 2020 (5) SA 1 (CC) 
(11 December 2019).  
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committed an act of rape. The judgment is replete with concern for the victims of 

sexual violence and an awareness of rape culture and the role of the law in 

suppressing it. The excerpts below capture the essence of the decision: 

“If the doctrine of common purpose extends to crimes of murder, common assault 

or assault with intent to do grievous bodily harm, it is irrational and arbitrary to make 

a distinction when a genital organ is used to perpetrate the rape. The constitutional 

principles of equality, dignity, protection of bodily and psychological integrity, and 

not to be treated in a cruel, inhumane and degrading way, should be afforded to 

the victims of sexual assault. It would be a sad day if courts were to countenance 

such an arbitrary distinction.”124  

“This Court would be failing in its duty if it does not send out a clear and unequivocal 

pronouncement that the South African Judiciary is committed to developing and 

implementing sound and robust legal principles that advance the fight against 

gender-based violence in order to safeguard the constitutional values of equality, 

human dignity and safety and security. One such way in which we can do this is to 

dispose of the misguided and misinformed view that rape is a crime purely about 

sex. Continuing on this misguided trajectory would implicate this Court and courts 

around this country in the perpetuation of patriarchy and rape culture.”125  

The judgment evinces the South African courts’ persistent focus on gender-based 

violence and their progressive expansion of the law to provide greater protection to 

survivors of harm.  

In another decision handed down in 2019, the Constitutional Court dealt with the 

rights of children in a judgment that is relevant to gender given the inter-

generational nature of violence. In Freedom of Religion South Africa v. Minister of 

Justice & Constitutional Development & others, the Court ruled that corporal 

punishment in the home is illegal.126 In centering the “best interests of the child” 

standard, the Court also took stock of South Africa’s “painful and shameful history of 

widespread and institutionalised violence.”127 Further, as pointed out by Sonke 

Gender Justice, the judgment “reinforced submissions” made by amici curiae 

 
124 Ibid., para 60. 
125 Ibid., para 63. 
126 (CCT320/17) [2019] ZACC 34; 2019 (11) BCLR 1321 (CC); 2020 (1) SA 1 (CC); 2020 (1) SACR 113 (CC) (18 
September 2019). 
127 Ibid., para 42.  
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“which had underlined the high levels of violence against children and the link 

between corporal punishment and other forms of violence. Corporal punishment is 

one of the key drivers of the high levels of violence against children in South 

Africa.”128    

 

Gender and the employment context  

In South Africa women judges are able to derive professional support and also 

engage in community-based projects through membership of professional 

associations, particularly the South African Chapter of the International Association 

of Women Judges, founded in 2004. This organisation works toward the “attainment 

of the vitally important objective of gender equality as a feature of the democracy 

we are striving to construct in South Africa,” and aims to foster the “empowerment 

of female judicial officers, who are magistrates and judges. The creation of an 

inclusive judiciary is its principle aim and focus.”129 The Chapter is very active and its 

work includes mentorship programmes for law students, a sexual and gender-based 

violence programme for schools, conferences, a journal and capacity-building 

programmes for members.130 

Within the judiciary, no evidence was found of any unique policies on maternity and 

paternity leave and sexual harassment, or what policies exist to create a better 

work-life balance. Under South African law, maternity leave is available under the 

Basic Conditions of Employment Act (BCEA) of 1997 which gives women four 

consecutive months of unpaid maternity leave. Statutory maternity leave is unpaid 

but a female employee who has contributed to the Unemployment Insurance Fund 

may apply for maternity benefits from the fund as long as they meet certain 

conditions.131 Additionally, as of January 2020, new parental leave provisions have 

come into effect via the Labour Laws Amendment Act of 2018 which amends the 

BCEA. The Amendment introduces 10 days of consecutive parental leave (which is 

 
128 Sonke Gender Justice, Landmark Moment for Child Rights in South Africa. 18 September 2019. Available at: 
https://genderjustice.org.za/news-item/landmark-moment-for-child-rights-in-south-africa/.  
129 The South African Chapter of the International Association of Women Judges Website. Welcome page. 
Available at: https://www.justice.gov.za/saiawj/.  
130 The South African Chapter of the International Association of Women Judges. Winter Newsletter 2020. August 
2020. Retrieved from: https://www.justice.gov.za/saiawj/docs/newsletter-2020-Aug.pdf. 
131 See Section 25 of the Act.  
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in practice a paternity leave provision), 10 consecutive weeks for adoption leave, 

and 10 weeks commissioning parental leave (relevant to surrogate motherhood).132  

For protection against sexual harassment, there is potential recourse under the 

Employment Equity Act and its Code of Good Practice on the Handling of Sexual 

Harassment Cases in Workplaces (2005). The objective of the Code “is to eliminate 

sexual harassment in the workplace”, and it “provides appropriate procedures to 

deal with sexual harassment and prevent its recurrence.”133  

Recent news reports show that the judiciary is not immune to the often-gendered 

nature of power struggles and disputes in the workplace. At the beginning of 2020 a 

series of allegations and counter-allegations between Western Cape Deputy 

President Judge Patricia Goliath and Judge President John Hlophe captured the 

nation’s attention.134 This saga is ongoing, with several of the complaints having 

been referred for a hearing by a Judicial Conduct Tribunal.135  

 

Accessing the judiciary: Gender and other factors 

Within a country characterised by social and economic inequalities and high levels 

of violence, access to justice is a critical issue in South Africa.136 The broad and 

comprehensive legislative framework and accompanying policies create a system 

that in theory extends broad protections against harm and meaningful and 

effective forms of recourse. Yet, the complex nature of South African society renders 

accessing justice a sometimes elusive and burdensome process, especially for 

 
132 These new provisions are now reflected as Section 25A of the Basic Conditions of Employment Act.  
133 Sections 1.1-1.2  Code of Good Practice on the Handling of Sexual Harassment Cases in Workplaces. 
134 Marianne Thamm. “Sex, Lies, Physical Assault & Court Rigging — All in a Day’s Work for John Hlophe, Claims 
His Deputy.” Daily Maverick. 22 January 2020. Available at: https://www.dailymaverick.co.za/article/2020-01-
22-sex-lies-physical-assault-court-rigging-all-in-a-days-work-for-john-hlophe-claims-his-deputy/; Marianne 
Thamm, “Judicial Conduct Committee Recommends Tribunal to Hear Evidence of John Hlophe’s Alleged 
Spousal Abuse.” Daily Maverick. 9 March 2021. Available at https://www.dailymaverick.co.za/article/2021-03-
09-judicial-conduct-committee-recommends-tribunal-to-hear-evidence-of-john-hlophes-alleged-spousal-
abuse/.  
135 “Judge President Hlophe’s Misconduct Case Postponed Again.” The Citizen 20 October 2020. Available at: 
https://citizen.co.za/news/south-africa/courts/2373232/judge-president-hlophes-misconduct-case-
postponed-again/. 
136 Stats SA and the South African Labour and Development Research Unit, University of Cape Town, Inequality 
Trends in South Africa: A Multidimensional Diagnostic of Inequality, 2017. November 2019. Available at: 
http://www.statssa.gov.za/?page_id=1854&PPN=Report-03-10-19&SCH=7680; Stats SA website, How Unequal 
is South Africa. Available at: http://www.statssa.gov.za/?p=12930.   
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women, children and other vulnerable groups such as sexual orientation and gender 

identity minorities.137   

Despite the obstacles, the mechanisms and processes created under law do make 

a difference when properly implemented. Under the Domestic Violence Act, victims 

of domestic violence can apply for protection orders and other associated 

remedies at Magistrates’ Courts. Both the definition of “domestic relationship” and 

“domestic violence” under the Act are liberally defined, and the Act, in conjunction 

with its regulations, establishes very specific and comprehensive responsibilities to 

the courts and the police in order to afford victims maximum protection from 

abuse.138  

In taking stock of high rates of attrition and secondary victimisation for survivors of 

sexual violence seeking justice through the courts, South Africa created specialised 

sexual offences courts which have been in existence since 1993, although the 

operation of these courts has not been without its challenges.139 This model was 

piloted at the Wynberg Magistrate’s Court in Cape Town, which “had as its 

objectives, the reduction of insensitive treatment of victims in the criminal justice 

system by following a victim-centred approach; adopting a coordinated and 

integrated approach among the various role-players who deal with sexual offences 

cases; and improving the investigation and prosecution, as well as the reporting and 

conviction rates in sexual offences.”140  

Under the National Strategic Plan on Gender-Based Violence and Femicide, the 

government committed to establish 11 additional sexual offences courts as part of its 

Emergency Response Action Plan.141 As of August 2020 there were 106 sexual 

 
137 Mercilene Machisa, Ruxana Jina, Gerard Labuschagne, Lisa Vetten, Sheena Swemmer, Bonita Meyersfeld, 
and Rachel Jewkes. Rape Justice in South Africa: A Retrospective Study of the Investigation, Prosecution and 
Adjudication of Reported Rape Cases from 2012. Pretoria: Gender and Health Research Unit, South African 
Medical Research Council, 2017; Alex Müller and Talia Meer. Access to Justice for Lesbian, Gay, Bisexual and 
Transgender Survivors of Sexual Offences in South Africa: A Research Report. 2018. Cape Town: Gender Health 
and Justice Research Unit, University of Cape Town.  
138 See Preamble, Section 1, Definitions and the Act Generally, in addition to the Domestic Violence Act 
Regulations 1999, (GN R1311 in GG 20601 of 5 November 1999). 
139 Karin Chinnian and Aamina Petersen, “Gender Construction in Sexual Offences Cases: A Case for Fully 
Reviving the Sexual Offences Courts.” Acta Juridica 2020, no. 1 (2020): 135-163. 
140 Department of Justice and Constitutional Development. Report on the Re-Establishment of Sexual Offences 
Courts: Ministerial Advisory Task Team on the Adjudication of Sexual Offence Matters. 2013, p. 8 
141 National Strategic Plan on Gender-Based Violence and Femicide 2020-2030. 2020. p. 50.  
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offences courts in operation across the country.142 The sexual offences courts faced 

a very uncertain existence since their creation, but after decades of uncertainly, the 

legislative and regulatory basis for the sexual offences courts was at last finalised.    

In January 2020, President Ramaphosa signed an Amendment to the Magistrate’s 

Court Act into law, and regulations for the sexual offences courts were gazetted in 

February 2020.143  

There are also children-specific access to justice laws and mechanisms in South 

Africa. Under the Department of Justice and Constitutional Development, the Office 

of the Family Advocate is “an unbiased family law specialist and advisor to the court 

in cases of legal disputes over custody and parental rights. The office also drafts 

parenting plans, conducts child psychological evaluations together with social 

workers and mediates between families where the welfare of a child is at stake.”144 

Where parties before the courts are unable to reach a consensus on matters 

pertaining to the child, “the Family Advocate evaluates the parties’ circumstances 

in light of the best interests of the child and makes a recommendation to the 

Court.”145 

The Children’s Act of 2005, which delineates the functions of the Family Advocate, 

further establishes the creation of specialised Children’s Courts.146 The Act designates 

every Magistrates’ Court as a Children’s Court and sets out matters that such courts 

have jurisdiction over, and the manner in which the courts must be run. The 

Children’s Courts perform important functions, including taking care of abandoned 

or neglected children, placing children in safe care, and responding to persons who 

bring cases of concern to the attention of the court.147 

 
142 Department of Justice and Constitutional Development. List of Regional Courts upgraded into Sexual 
Offences Courts [106 Countrywide]. Table updated 7 August 2020. Retrieved from: 
https://www.justice.gov.za/vg/sxo-SOC-list.html.  
143 Government of South Africa. President Cyril Ramaphosa Issues Proclamation on Sexual Offences Courts. 6 
February 2020. Available at: https://www.gov.za/speeches/sexual-offences-courts-6-feb-2020-0000; Rape 
Crisis. Press Release: Sexual Offences Courts Officially Signed into Regulation. 6 February 2020. Available at: 
https://rapecrisis.org.za/press-release-sexual-offences-courts-officially-signed-into-regulation/.  
144 Department of Justice and Constitutional Development, What Does the Family Advocate Do? Available at: 
https://www.gov.za/ss/node/778103?gclid=Cj0KCQjwlvT8BRDeARIsAACRFiVcGcidMNrqGg8G5apsaoIM66s7gSj
bdLEOMAWthzXnF-kRM7DAHK4aAqRZEALw_wcB. 
145 Ibid.  
146 See Chapter 4 of the Act.  
147 The Children’s Act 38 of 2005.  
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Persons with disabilities in South Africa face multiple challenges when seeking justice 

through the state system.148 The Promotion of Equality and Prevention of Unfair 

Discrimination Act prohibits discrimination on the basis of disability and tasks the 

State with taking special measures and performing public functions so as to 

eliminate unfair discrimination against persons with disabilities, and to promote equal 

treatment.149 Other legislative provisions outline that tailored accommodations must 

be provided for persons with disabilities. For example, the Criminal Procedure Act of 

1977 contains provisions addressing accommodations for witnesses who have 

hearing and sight impairments.150 Despite the implementation of some measures, 

studies have found that persons with disabilities “who were victims of crime, as well 

as their families, still face many barriers when accessing the court system. As a result, 

they sometimes choose not to report the victimisation, as all too often this process 

seems to be more of an obstacle than a benefit.”151  

Impediments to justice include physical ones, as evidenced by the 2002 Esthé Muller 

v DoJCD and Department of Public Works decision in which the applicant, a lawyer 

and wheelchair user, brought a case against the state on the basis of her inability to 

access court buildings.152 This Equality Court case resulted in a settlement through 

which the state institutions admitted failure to provide accessible buildings and 

committed to rectifying the issue. The National Strategic Plan on Gender-Based 

Violence and Femicide acknowledges the access shortcomings that still exist within 

the criminal justice system, including the courts. The Plan lists numerous disability-

oriented outputs to be implemented over the next decade such as ensuring the 

provision of disability services (for example, sign language interpretation) and 

changes to physical infrastructure (based on an audit) so that criminal justice points 

are disability-friendly.153   

The Legal Aid system in South Africa serves as another means of broadening access 

to justice for those who cannot afford legal representation. It derives its mandate 

 
148 Robyn White, Juan Bornman, Diane Nelson Bryen, and Ensa Johnson. "Identifying Barriers in the South 
African Criminal Justice System: Implications for Individuals with Severe Communication Disability." Acta 
Criminologica: Southern African Journal of Criminology 29, no. 1 (2016): 1-17. 
149 See Sections 6, 9 and 28 of the Act.  
150 Section 161 of the Act.  
151 White, Robyn M., Juan Bornman, Ensa Johnson, Karen Tewson, and Joan Van Niekerk. "Transformative 
equality: Court accommodations for South African citizens with severe communication disabilities." African 
Journal of Disability (Online) 9 (2020): 1-12. 
152 Equality Court, Germiston Magistrates’ Court 01/03. 2003. Unreported Case. 
153 P 97 of the NSP. 
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from Section 35(2) of the Constitution which guarantees the right to legal 

representation under particular circumstances. Established by the Legal Aid South 

Africa Act of 2014, Legal Aid South Africa’s mission is to give legal aid or to make 

legal aid available to indigent persons within its financial means, provide legal 

representation at State expense, and to provide education and information 

concerning legal rights and obligations.”154 As of 2018, Legal Aid South Africa had 64 

local offices, 64 satellite offices, six provincial offices and one national office, with 

just over 2,700 staff.155 They received 416 203 new matters and finalised 410 396 

matters.156 The numbers provide an indication of the scope of Legal Aid in South 

Africa and the breadth of its reach. Further, Legal Aid notes that it has taken on 

important public interest litigation cases involving women, such as a case 

concerning the rights of wives in Muslim marriages, and a case involving women 

married according to old laws within the Bantustans (homelands designated for 

Black people under apartheid).157  

English is the official language of record for courts in South Africa. This is controversial 

and poses immense difficulties for many who live in South Africa given that South 

Africa has 11 official languages and is home to millions of immigrants from the 

continent and other parts of the globe. Scholars have made the point that the 

centering of English in the court system obstructs justice and disproportionally 

impacts persons who are economically marginalised.158 Other sources convey that 

court systems currently lack not only court interpreters for vernacular South African 

languages, but also foreign languages. Part of the inadequacy of court 

interpretation systems in South Africa arises from the fact that there is no governing 

legislation on this issue, and therefore court interpreters’ roles and performances are 

not clearly defined nor standardised.159 

 
154 Legal Aid South Africa. Mandate and Mission of Legal Aid South Africa. Available at: https://legal-
aid.co.za/legalaidsa/.  
155 Legal Aid South Africa, Annual Report 2018-2019. Available at: 
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156 Ibid.  
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158 Koos Malan, "Considering an Appropriate Language Policy for Judicial Proceedings in South Africa." 
Linguistique 3 (2016): 20; Catherine S Namakula, "When the Tongue Ties Fair Trial: the South African 
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159 Samuel Lebese, "A pilot study on the undefined role of court interpreters in South Africa." Southern African 
Linguistics and Applied Language Studies 29.3 (2011): 343-357. 
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