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INTRODUCTION 

1. The Democratic Governance and Rights Unit (“DGRU”) is an applied research unit based in the 
Department of Public Law at the University of Cape Town. DGRU’s vision is of a socially just 
Africa, where equality and constitutional democracy are upheld by progressive and 
accountable legal systems, enforced by independent and transformative judiciaries, anchored 
by a strong rule of law. The mission of the DGRU is to advance social justice and constitutional 
democracy in Africa by conducting applied and comparative research; supporting the 
development of an independent, accountable and progressive judiciary; promoting gender 
equality and diversity in the judiciary and in the legal profession; providing free access to law; 
and enabling scholarship, advocacy and online access to legal information. The DGRU has 
established itself as one of South Africa’s leading research centres in the area of judicial 
governance. 
 

2. The DGRU recognises judicial governance as a special focus because of its central role in 
adjudicating and mediating uncertainties in constitutional governance. The DGRU has an 
interest in ensuring that the judicial branch of government is strengthened, is independent, 
and has integrity. Our focus on the judiciary has expanded beyond South Africa. We are 
recognised as a resource partner of the Southern African Chief Justices’ Forum and are 
involved with the UNODC’s Global Judicial Integrity Network.  We believe that these 
interactions have allowed us to develop a broader perspective on the appointment of judges, 
which we attempt to share with the JSC and other interested stakeholders. 
 

3. This submission does not include the profiles of the candidates, as was provided in many of 
our previous reports. However, biographies of the candidates will be uploaded to the Judges 
Matter website: https://www.judgesmatter.co.za/jsc-interviews/jsc-candidates-april-2022/ 
 

4. In this submission, we focus on specific issue: the criteria followed by the JSC in selecting 
judges. During the interviews of candidates for Chief Justice in February 2022, this issue 
received considerable attention, with a JSC spokesperson stating that the Commission had 
decided to hold a workshop to discuss the criteria applied in assessing candidates for judicial 
appointment.1 We strongly support this proposal and wish to take this opportunity on why 
we think such an initiative is important and necessary. We will also make some brief 
suggestions about some of the issues we think should be covered in such a workshop, and 
potential criteria that could be considered.   
 

THE ISSUE OF CRITERIA 

5. The February 2022 interviews of candidates for the position of Chief Justice have been widely 
criticised, with allegations being made about sexist questions, controversies over the 
forewarning of candidates about adverse comments, and unequal treatment of the 
candidates. This controversy follows hot on the heels of disquiet over the JSC’s handling of 

 
1 Emsie Ferreira “JSC agrees to articulate criteria for judicial appointments” Mail & Guardian 3 February 2022. 
Available at  https://mg.co.za/article/2022-02-03-jsc-agrees-to-articulate-criteria-for-judicial-appointments/.    

https://www.judgesmatter.co.za/jsc-interviews/jsc-candidates-april-2022/
https://mg.co.za/article/2022-02-03-jsc-agrees-to-articulate-criteria-for-judicial-appointments/
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interviews of Constitutional Court candidates at the April 2021 sitting. In June 2021, the 
Council for the Advancement of the South African Constitution (CASAC) brought an application 
to review and set aside the JSC’s decision at its April 2021 sitting to list nominees for 
appointment to the Constitutional Court, arguing inter alia that the JSC had failed in its 
constitutional role by not asking questions to test candidates’ suitability for judicial office;2 
criticised the rationality and procedural fairness of the JSC’s decisions;3 criticised the JSC for 
failing to “pre-screen” adverse comments about candidates;4 and most pertinently for this 
submission, CASAC argued that the JSC should flesh out appointment criteria from the 
Constitutional requirements found in sections 174(1) and (2) of the Constitution. CASAC 
argued that the lack of appointment criteria and guidelines lead to unfairness to the 
candidates.5 
  

6. In August 2021, a settlement agreement between CASAC and the JSC was made an order of 
court by the Gauteng Local Division of the High Court. This means that the issues raised in 
CASAC’s application have not been adjudicated by the courts. In order to protect future 
interviews from being subject to similar challenges, we think it is vital that the JSC address 
these criticisms – particularly as there seems to an overlap between the concerns raised in 
respect of both the April 2021 and February 2022 interviews.  We are concerned that, absent 
any decision by the court, and with the JSC seemingly not having taken steps to address its 
own practices, there is potential for the same issues that arose in the April 2021 interviews to 
occur again, and further challenges to be brought to the JSC’s decisions.  
 

The need for more detailed criteria for judicial appointment       
 

7. In our submissions to the JSC, we have long argued that it is necessary for the JSC to identify 
and articulate further criteria to supplement those found in the Constitution. We believe that 
articulating more detailed criteria is an important element of the transparency of the judicial 
appointment process, and it is essential in determining the scope of questioning that should 
be allowed to be asked during interviews. 
 

8. We have often identified problems that we perceive in the interview process, and we believe 
that the lack of sufficient criteria is a significant contributing factor to these difficulties. These 
include: 
 

a. Questions not tracking publicly available criteria. 

The criteria provided in sections 174(1) and (2) of the Constitution are quite broad, 
and it would be valuable for the JSC to agree and publicise supplementary criteria that 
would amplify the criteria found in the Constitution.  These criteria could allow for 
sufficient flexibility and could be revisited by the JSC from time to time. We think that 

 
2 CASAC Founding affidavit, paragraph 35. Available at http://casac.org.za/wp-
content/uploads/2021/08/Founding-affidavit.pdf.  
3 Founding affidavit, paragraphs 37 ff. 
4 Founding affidavit, paragraphs 47 ff. 
5 Founding affidavit, paragraph 43. 

http://casac.org.za/wp-content/uploads/2021/08/Founding-affidavit.pdf
http://casac.org.za/wp-content/uploads/2021/08/Founding-affidavit.pdf
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undertaking this exercise will assist commissioners in focusing their questions on the 
specific criteria that are being sought, and if these criteria are published, potential 
candidates a clearer sense of what the JSC is looking for, and whether they fulfil those 
criteria. 

    
b. Timing of interviews 

 
We have frequently observed significant inconsistencies in the length of interviews, 
with some candidates for the same position being interviewed for very different 
lengths of time. We acknowledge that sometimes circumstances will dictate that one 
candidate may need to be interviewed for longer than another. But as a general 
principle, we believe that fairness to the candidates and for the credibility of the 
process that candidates being interviewed for the same or a similar position should 
be interviewed for a broadly similar time. Interviews that take place long after they 
are scheduled to, and run late into the night, are also likely to disadvantage both the 
candidates and the commissioners.   

     
c. Uneven questioning of candidates. 

 
This issue is closely linked to the question of timing. We have on occasions noted 
instances where candidates who are from similar professional backgrounds and 
applying for the same position, are interviewed much more or less rigorously than the 
other. Again, it is certainly true that the JSC must have flexibility and be able to 
respond to different issues that may be unique to certain candidates.  But the effect 
should be that all candidates are subject to rigorous but fair scrutiny, to ensure that 
suitable appointments are made to the judiciary.   

 
9. As we have noted, sections 174(1) and (2) of the Constitution do provide some criteria for the 

appointment of judges: namely that prospective judges must be appropriately qualified and 
fit and proper (section 174(1)), and that the need for the judiciary to reflect broadly the racial 
and gender composition of South Africa be considered when judges are appointed (section 
174(2)). However, these are very broad criteria, and we think it is important that the JSC not 
articulate an understanding of how these criteria are to be interpreted, as well as further 
criteria that may be found, for example, in other provisions in the Constitution.   
 

10. During the February 2022 interviews, a JSC spokesperson referred to supplementary criteria 
published in 2010. If these criteria are being followed, this is to be welcomed, although it must 
be said that this has not always been apparent from our observations of the interviews. We 
see two further complications with the 2010 criteria. First, they themselves are quite broad 
and would in our view be ripe for further discussion and elaboration. Second, they are not 
easily available. We have only been able to find them on the Constitutionally Speaking blog,6 
and not on the judiciary or Constitutional Court websites. We would strongly argue that there 

 
6 See https://constitutionallyspeaking.co.za/criteria-used-by-jsc-when-considering-judicial-appointments/  

https://constitutionallyspeaking.co.za/criteria-used-by-jsc-when-considering-judicial-appointments/
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needs to be greater transparency and clarity over any supplementary criteria that are being 
applied. 
 

Articulating more detailed criteria for appointment would be consistent with regional and 
international best practices. 

 
11. There is support in a variety of regional and international instruments for an approach that 

articulates the criteria for judicial appointments as fully and transparently as possible. 
 

a. The Lilongwe Principles and Guidelines on the Selection and Appointment of Judicial 
Officers7 provide that: 
 
“Objective criteria for the selection of judicial officers should  
be pre-set by the selection and appointment authority, publicly  
advertised, and should not be altered during that process.”8 
 

b. The Cape Town Principles on the Role of Independent Commissions in the Selection 
and Appointment of Judges in the Commonwealth9 state that: 
 
“The criteria for judicial office and the process of selection should be set out in written 
form and published in a manner that makes them readily accessible to candidates for 
selection and the public at large. Such transparency provides a  
foundation for public confidence in the selection process.”10 
 

c. The Commonwealth Lawyers’ Association, Commonwealth Legal Education 
Association and Commonwealth Magistrates’ and Judges’ Association have developed 
a Judicial Appointments Commissions: A Model Clause for Constitutions,11 which 
provides that organisations such as the JSC “shall select candidates for judicial office, 
according to published criteria.”12 
 

d. The Commonwealth (Latimer House) Principles on the Three Branches of 
Government13 provide that:  

 
“Judicial appointments should be made on the basis of clearly defined criteria and 
by a publicly declared process.”.14 

 
7 Available at 
https://sacjforum.org/sites/default/files/about/files/2020/Lilongwe%20Principles%20and%20Guidelines%20o
n%20the%20Selection%20and%20Appointment%20of%20Judicial%20Officers.pdf.   
8 Principle vii). 
9 Available at https://binghamcentre.biicl.org/documents/5_cape_town_principles_hand-out.pdf.  
10 Principle 9. 
11 Available at https://www.icj.org/wp-content/uploads/2018/01/Judicial-Appointments-Commissions-CLA-
CLEA-CMJA-Report.pdf.  
12 Article 13. 
13 Available at https://www.cpahq.org/media/dhfajkpg/commonwealth-latimer-principles-web-version.pdf.   
14 Article iv) (a).  

https://sacjforum.org/sites/default/files/about/files/2020/Lilongwe%20Principles%20and%20Guidelines%20on%20the%20Selection%20and%20Appointment%20of%20Judicial%20Officers.pdf
https://sacjforum.org/sites/default/files/about/files/2020/Lilongwe%20Principles%20and%20Guidelines%20on%20the%20Selection%20and%20Appointment%20of%20Judicial%20Officers.pdf
https://binghamcentre.biicl.org/documents/5_cape_town_principles_hand-out.pdf
https://www.icj.org/wp-content/uploads/2018/01/Judicial-Appointments-Commissions-CLA-CLEA-CMJA-Report.pdf
https://www.icj.org/wp-content/uploads/2018/01/Judicial-Appointments-Commissions-CLA-CLEA-CMJA-Report.pdf
https://www.cpahq.org/media/dhfajkpg/commonwealth-latimer-principles-web-version.pdf
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e. The Kyiv Recommendations on Judicial Independence in Eastern Europe, South 

Caucasus and Central Asia15 provide that the procedure and criteria for judicial  
selection must be clearly defined by law.16 

 
f. The Dublin Declaration on Standards for the Recruitment and Appointment of 

Members of the Judiciary17 requires that there be “a clearly-defined and published set 
of selection competencies against which candidates for judicial appointment should 
be assessed at all stages of the appointment process.”18 

 
12. In summary, these instruments require criteria to be pre-set and not subject to change 

during the process; to be clearly defined; and to be published. We commend these principles 
to the JSC when the workshop relating to criteria takes place. 

What should expanded criteria for judicial appointment contain? 

13. The JSC is the body charged by the Constitution with the selection of judges for appointment, 
and we think it is crucial that the JSC itself engage in a rigorous discussion to identify and agree 
on additional criteria. We offer some thoughts below on additional criteria, based on our 
previous submissions, which we think would be helpful for the JSC to take into account when 
considering the issue of criteria. 
  

14. As noted above, the Constitution requires the appointment of judges who are appropriately 
qualified and fit and proper. We believe that the following criteria are relevant to determining 
whether a candidate is fit and proper:  
• A commitment the Constitution’s underlying values of human dignity, freedom and 

equality; 
• Independence of mind – the courage and disposition to act independently, free from 

partisan political influence and private interests; 
• The disposition to act fairly, impartially and without fear, favour or prejudice;  
• High standards of ethics and honesty; 
• A judicial temperament, which includes qualities such as humility, open-mindedness, 

courtesy, patience, thoroughness, decisiveness and industriousness. 
 

15. We believe that determining whether a candidate is appropriately qualified includes a 
consideration of a candidate’s formal qualifications, experience and potential, as well as a 
demonstrated ability to give meaning to constitutional values. 
  

 
15 Available at https://www.osce.org/files/f/documents/a/3/73487.pdf.  
16 Article 21. 
17 Available at 
https://www.encj.eu/images/stories/pdf/GA/Dublin/encj_dublin_declaration_def_dclaration_de_dublin_recj_
def.pdf.  
18 Article 1. 

https://www.osce.org/files/f/documents/a/3/73487.pdf
https://www.encj.eu/images/stories/pdf/GA/Dublin/encj_dublin_declaration_def_dclaration_de_dublin_recj_def.pdf
https://www.encj.eu/images/stories/pdf/GA/Dublin/encj_dublin_declaration_def_dclaration_de_dublin_recj_def.pdf
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16. These are suggestions to contribute to what we hope will be a rigorous engagement by the 
JSC with the question of the criteria on which candidates will be recommended to the 
President for appointment.  
 

Additional issues to be considered  
 

17. When convening the proposed workshop, we think it is crucial that the JSC develop further 
rules and procedures to govern the conduct of interviews. For example, we think that there 
are several important issues which need to be clarified in relation to adverse comments 
against candidates, such to what extent a candidate must be pre-warned about such 
questions, as well as how last-minute complaints are dealt with. 
 

18. Furthermore, we think it is important that a clear standard is developed to regulate when 
questions should be ruled out, and on what grounds. It is apparent that this assessment 
depends on clarity on the appointment criteria to be applied. 
 

19. Finally, following the February 2022 interviews, there has been discussion of the need to 
develop a code of conduct for commissioners. We would support such a step, but in our view 
this depends first on the development of criteria and set “rules of engagement” for the 
interviews, in order to provide a standard to which commissioners can be held. 
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