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JUDGE PHATUDI: Good afternoon, Chief Justice. 

 

CHIEF JUSTICE MOGOENG: Are you well? 
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JUDGE PHATUDI: I’m very well, thank you, and good afternoon to Commissioners 

as present here today. 

 

CHIEF JUSTICE MOGOENG: Are you relaxed or a bit nervous? 

 

JUDGE PHATUDI: A bit relaxed, a bit nervous. 

 

CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: Yes. 

 

CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: But relaxation, I have to focus on that. 

 

CHIEF JUSTICE MOGOENG: For how many years did you practice as an attorney 

in partnership with now Judge President Legodi? 

 

JUDGE PHATUDI: I never practised with Judge President Legodi. 

 

CHIEF JUSTICE MOGOENG: Am I confusing you with someone else? Oh, I’m 

sorry, I’m sorry. 

 

JUDGE PHATUDI: No. 
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CHIEF JUSTICE MOGOENG: Did you practice as an attorney or as an advocate? 

 

JUDGE PHATUDI: I practised as an attorney on my own account in Polokwane.  

 

CHIEF JUSTICE MOGOENG: For how many years? 

 

JUDGE PHATUDI: For about 12 years before I ascended to the bench. 

 

CHIEF JUSTICE MOGOENG: And when were you appointed to the bench? 

 

JUDGE PHATUDI: I was appointed 1st of February 2009. 

 

CHIEF JUSTICE MOGOENG: Where? 

 

JUDGE PHATUDI: Gauteng, Pretoria, the then Transvaal Provincial Division. 

 

CHIEF JUSTICE MOGOENG: Yes. What were your most serious challenges upon 

appointment as a judge of that busy division? 

 

JUDGE PHATUDI: It was quite overloaded work because at the time we were had to 

deal with, for example, matters unopposed role of about a hundred matters per day 

and if you were to be allocated Monday, Wednesday and Friday, you were to do 

about 400 of unopposed matters per week. 
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CHIEF JUSTICE MOGOENG: When, since your appointment, did you begin to cope 

with the workload?  

 

JUDGE PHATUDI: Well we immediately had to work overnight because there was 

no time for one to be seen to be a failure or to bring the Judiciary into disrepute by 

going to court without having been prepared or read at least through the files that 

which were there before you.  

 

CHIEF JUSTICE MOGOENG: What is the longest period you’ve kept a judgement 

reserved for which really embarrassed you? 

 

JUDGE PHATUDI: Well I think it was three months and two weeks if I'm not 

mistaken. [inaudible 00:02:46] [intervene]  

 

CHIEF JUSTICE MOGOENG: That the longest that embarrassed you? 

 

JUDGE PHATUDI: That is the longest that which I reserved. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PHATUDI: And which is one of the cases of Nekokwane [? 00:02:55], I 

think, that is the one that I reserved for more than three months. Its three months 

and two weeks if I’m not mistaken. 

 

CHIEF JUSTICE MOGOENG: And Nekokwane, that involved a forklift or something? 
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JUDGE PHATUDI: It involved the TLB. 

 

CHIEF JUSTICE MOGOENG: TLB. 

 

JUDGE PHATUDI: Yes, the front-loading bucket. 

 

CHIEF JUSTICE MOGOENG: Front end loader. 

 

JUDGE PHATUDI: Yes, that fell on top of a claimant. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PHATUDI: And, yes. 

 

CHIEF JUSTICE MOGOENG: I must confess, I almost agreed with your judgement 

but upon further reflection decided otherwise when it came before us. 

[laughter] 

 

CHIEF JUSTICE MOGOENG: So, you’ve been a judge for some, is it eight years, 

nine years?  No, I mean nine years or ten years? 

 

JUDGE PHATUDI: Its ten years. 

 

CHIEF JUSTICE MOGOENG: Have you completed the ten years? 
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JUDGE PHATUDI: Yes, I completed the ten years, if not considering the acting  

states. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PHATUDI: Yes. 

 

CHIEF JUSTICE MOGOENG: You are excluding the acting stint? 

 

JUDGE PHATUDI: Yes, excluding the acting stint, it will be the ten years. 

 

CHIEF JUSTICE MOGOENG: Now, tell us, why do you want to be the Deputy Judge 

President. What is your vision? We know that overall vision is that of the Head of the 

Court, but you’re not just come in to occupy a space or fill the space, you have got to 

have a role to play, a different to make. In your own words just tell us. Why do you 

want this position? What contribution do you see yourself making, if allowed, to make 

that difference? 

 

JUDGE PHATUDI: Yes. The main objective is to serve the people of this  

country, making that the access to justice to the people of all this beautiful country 

that which we are in. During my acting stint as a Deputy Judge President, at the time 

when I went in, there was a little bit of a backlog with regard to judicial pretrial 

[intervene] 
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CHIEF JUSTICE MOGOENG: Was that in Polokwane or Thohoyandou? 

 

JUDGE PHATUDI: That was in Polokwane. 

 

CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: And upon realising that the way as these matters have flopped or 

being… backlog, at some point or when I started who then place matters about 

twenty to thirty matters on the role. I then approached the JP and asked I be given 

an opportunity to at least offload the backlog by presiding over matters, I think, at the 

fourth term I was putting hundred, hundred and twenty matters per day. By the time I 

ended up there [intervene]  

 

CHIEF JUSTICE MOGOENG: Unopposed matters? 

 

JUDGE PHATUDI: No, prejudicial pre [intervene] 

 

CHIEF JUSTICE MOGOENG: Oh, pretrial. 

 

JUDGE PHATUDI: Pretrial, yes. 

 

CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: Yes. Basically, that's where the backlog was at, and I remember 

that out of all the set matters that which I presided over, I think 10% of the set 
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matters were settled in toto, and about 30% - 40% were partly settled. By partly I'd 

mean the merits being settled and the quantum being postponed sine die. There 

were just a few matters that which we removed or struck from the role, probably 

because of the attorneys not having complied fully or that the dies not have been 

closed. And immediately after at that, I then went to the JP and informed him that it 

looks like now that the backlog has been cleared, it was only a few matters that 

which were placed on the Civil Role Trial. That, in my view, contributed immensely to 

the 2017-2018 report in which we came second with regards to the work and the 

judicial being second from the SCA, Supreme Court of Appeal, and once we learned 

from the Judge President of being the second position, we really joined his convivial 

celebration about that being number two onto the whole South Africa being 

performance.  

 

CHIEF JUSTICE MOGOENG: Anything else in relation to your vision or the value 

that you believe you’re going to add at a leadership level should you be appointed? 

 

JUDGE PHATUDI: I think because we have two divisions and on paper, we have 

two local division, it's Limpopo Local Division Thohoyandou and we have Limpopo 

Local Division Lephalale, of which as of now there are challenges with regard to 

spacing at Lephalale. If we were to plead with the Ministry of Justice to assist us in 

creating more space at Lephalale and create more posts for the registry for the 

Lephalale Local Division; so that the people of that area would be in a position to 

access justice easily rather than to travel long distances to come to Polokwane for 

justice process. 
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CHIEF JUSTICE MOGOENG: Are you relaxed now or are you getting there? 

 

JUDGE PHATUDI: I’m getting there Chief Justice. 

[laughter] 

 

CHIEF JUSTICE MOGOENG: So, basically that’s your vision or is there more in 

relation to what you would do or help the JP do and achieve if you were to be 

appointed? 

 

JUDGE PHATUDI: Well, we do have challenges at the Limpopo Local Division 

Thohoyandou. I think the challenges that we have most in that division is the 

spacing. That space that which we have is not enough for the registries to file. If you 

look at the general at the Limpopo Local Division there, it's claustrophobic, the filling 

system thereof, the files are just on the floor and so on, and with that I had all the 

registrars enquired for an assistance from me which I then suggested that the filing 

system should be implemented, meaning that there should be more of the moving 

filing system which would create more spacing for the files rather than for the files to 

be on the floor. I remember I even shared this with the Judge President about it and 

even the space that as of now as we speak, there is quite a lot of spacing, there is a 

corridor from the cells to the courtrooms wherein I suggested if there can be some 

shelving along that area so as to can file some of the files rather than do let them 

have the files on the floor. In the end, they don't even have the opportunity of 

knowing where the files are, and files tend to be getting lost in the process. 

 

CHIEF JUSTICE MOGOENG: JP? 
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JUDGE PRESIDENT MAKGOBA: Thank you, Chief Justice. Good afternoon Judge 

Phatudi. 

 

JUDGE PHATUDI: Good afternoon, JP.  

 

JUDGE PRESIDENT MAKGOBA: As you correctly pointed out, you were given the 

opportunity to act as my deputy when the former Deputy Judge President Mokgohloa 

had to go and act in the Supreme Court of Appeal. I want you to inform this 

commission as to what achievement you have made. You have mentioned 

something along those lines and the feedback that you might have got because as a 

Judge President, the feedback which I got was not so pleasing because legal 

practitioners complained about the role which has stuck, the backlog which has been 

created and when Judge Mokgohloa came back, she had to struggle to rearrange 

matters to move. Did you make such an observation? This is what I observed and 

what the legal practitioners observed.  

 

JUDGE PHATUDI: Well, immediately after my acting stint I think I even went to the 

office of the Judge President, I indicated that the backlog has been cleared and that 

was with the blessing of the Judge President when I said, “Let me place matters on 

the role, say Monday, Tuesday and Wednesday, almost about hundred judicial 

pretrial matters just to clear up the backlog.” It was with his blessings that the last 

three to two weeks of that term would then be specifically allocated for the Civil 

Trials, which need to be run at that time because of the lack of enough judges as 

compared to Pretoria. As the Deputy Judge President at times, you find yourself to 
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be dealing with the Civil Trials as well. As compared to, to give an example, in 

Pretoria you always have about ten judges who can be allocated Civil Trials on a 

daily basis and we don’t have that luxury at Limpopo Division. I hear for the first time 

that there was some dissatisfaction from the legal practitioners about that. All that I 

heard from the legal practitioners was they were so happy about my work, they even 

congratulated me for having cleared the backlog rather than to wait for three months 

to get a date, they were in a position of getting about three two weeks just to secure 

a date on that aspect. 

 

JUDGE PRESIDENT MAKGOBA: Let me refer you to a recommendation by 

NBCSA, that is the National Bar Council of South Africa, it’s one of the motivations 

which were in your favour. Now, in the last paragraph of the recommendation, they 

said the following, his, meaning you, the appointment would be about stability within 

the Limpopo Division." Now, as the Judge President I want to know from you, are 

you aware of any instability in that division, if so, what is the nature of that instability 

and causes it and how do you go about resolving same? 

 

JUDGE PHATUDI: I am not aware of any instability amongst judges ourselves. I, 

myself, looked at it and said stability, I thought, probably they might be meaning that 

matters would then be running smoothly in that way. But instability amongst the 

judges themselves, I have no idea and know nothing about, unless if somebody can 

bring it to the fore and say this is the instability based on that. 

 

JUDGE PRESIDENT MAKGOBA: Thank you. 
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JUDGE PHATUDI: Thank you. 

 

JUDGE PRESIDENT MAKGOBA: Now, as you know, I’ve [intervene]  

 

CHIEF JUSTICE MOGOENG: Please switch on the mike JP. 

 

JUDGE PRESIDENT MAKGOBA: Sorry Chief Justice. As you know, I frequently 

visit Thohoyandou Local Division where you have been for almost the last two years, 

or so, mainly you are there. Now, I have observed this that I would move from 

Polokwane early in the morning, I’’m in Thohoyandou at around half-past eight and 

nine o'clock in the morning, then I found you judges there, senior judges for that 

matter, not having arrived at work until after eleven. Sometimes even later than that 

and the information that I gather is that sometimes by three o'clock you people have 

knocked off. Now, how do you, one push a role, a court role with such a limited 

number of hours? I've observed myself; I don't know on days when I'm not there, but 

on the days where I’m there, this is what happened. Any comment on this? 

 

JUDGE PHATUDI: Well, I've always been on time at work. I always start court at ten 

o'clock, at times nine o'clock, and where need be even at half-past eight. That of 

saying judges come at eleven or half-past eleven has not been brought to my 

attention as at yet. Speaking for myself, it is only at one single day when the JP 

came, and I only came in at 10:05 am because I had a problem with a motor vehicle, 

but I’d already called the litigants that I’ll be running late because of that. But I came 

at 10:05 am, and never in any of the days that I went to court at eleven o'clock, half 

past eleven let alone past ten. It was only that day, and that's it. 
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JUDGE PRESIDENT MAKGOBA: Thank you. I’m going to bring to your attention a 

spreadsheet which I received from the Deputy Director of Public Prosecution in 

Thohoyandou, this very Friday, this recent Friday; I apologise, Chief Justice, I didn't 

make enough copies for other commissioners but you. Just for your information, it's 

the Chair just to look at it; I'm going to put a question on it.  

 

CHIEF JUSTICE MOGOENG: Does it relate to him? 

 

JUDGE PRESIDENT MAKGOBA: Ja, that will [intervene]  

 

CHIEF JUSTICE MOGOENG: Did you give it to him in advance? 

 

JUDGE PRESIDENT MAKGOBA: No, I gave it [inaudible 00:19:34]. 

 

CHIEF JUSTICE MOGOENG: Ja, you should normally give it to a person in advance 

otherwise its ambush. 

 

JUDGE PRESIDENT MAKGOBA: Okay. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PRESIDENT MAKGOBA: Should I proceed? Yes. Now, if you look at that 

spreadsheet, during the first term of this year, you were on the Criminal Trial Role, 

and there were twenty matters put on the role for the whole time. The term is about 
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two and a half months or so. Now, during that term, you only finalised three cases 

out of twenty. Now, during the second term, you’re on Civil Role, I will just skip that, 

then on the third term and that in September, there were twenty-two matters on the 

role, you finalised only one matter. Now, this finalisation rate, does it really augur 

well for case finalisation and fighting that backlog of cases. This my observation if 

you've got any comment on this aspect, on this? 

 

JUDGE PHATUDI: Yes, indeed so that there were fewer cases that were finalised, 

but immediately on the end of the first term, I made a report sent to the office of the 

Judge President and even indicated for each and every matter the challenges that 

one encountered when the matters were either postponed. To give an example, 

through you Honourable Chief Justice, you’d find that matters are being placed on 

Criminal Role and yet the matters are not ready for trial. You’d find that because of 

them not being ready, the witnesses were not there, some of the accused are not 

even at court, some were not even properly transferred from the District to the High 

Court. A full report was sent to the Judge President, who even called me and 

thanked me for that report. 

 

CHIEF JUSTICE MOGOENG: Which Judge President? 

 

JUDGE PHATUDI: Judge President [intervene]  

 

CHIEF JUSTICE MOGOENG: Your Judge President? 

 

JUDGE PHATUDI: Makgoba. 
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CHIEF JUSTICE MOGOENG: Okay, is that report available, the one that you sent to 

him for us to see? 

 

JUDGE PHATUDI: I think it is available its just that I don’t have my laptop with me. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PHATUDI: But had I had that laptop, I would probably go through it and 

scroll through and even download and send to you again. But that is the report, if I’m 

not mistaken, that is the report even the Judge President Makgoba had requested 

me again to send it again to him because the one that I initially sent he could not 

even retrieve it where ever it would be. Perhaps coming up again with the issues of 

the Criminal Role in Thohoyandou, two weeks into this third term, Judge President 

Makgoba came to Thohoyandou and even said, I have requested the Ministry to 

provide us with an acting judge to can finalise some of the criminal matters. But 

because Thohoyandou we have only three courtrooms, and three chambers with 

three judges occupying there, the other judge would then be sitting at Waterval, 

which is about forty-odd kilometres out of that building. He invited me to be with him 

in a meeting with the officials of the DPP office, the Legal Aid South Africa who were 

there and the leadership thereof, and we even discussed issues why these matters 

are not being finalised, and the Honourable Judge President Makgoba even said, 

why are you guys, to the DPP, why are you guys putting this matters really for a 

matter, for instance, it's a rape case, it's one accused, why can't we deal with this 

matters there at the Regional Court? The answer that came from the officials was if 
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all these matters were to be dealt with at the Regional Court, it then would force us 

to close up the DPP office in Thohoyandou. But then there were other matters which 

I suggested to the Honourable Judge President Makgoba to say because of the 

judge being in Waterval if we are to take the entire role and say this entire role one 

or role two is to be transferred over to Waterval we are going to have a problem. The 

problem which most of Legal Aid South Africa Council would then be going to 

Waterval, leaving us with a problem of not having counsel for the accused in 

Thohoyandou, which would lead to the matters being postponed. All that I suggested 

to him was there are two or three matters on the role which have a number of 

offences and a number of witnesses, why don’t we identify these two are the ones 

that should be presided over by that acting judge in Waterval, and he applauded me, 

say that's a good idea, and indeed that's what happened because the problem in 

Thohoyandou if there are two judges presiding over criminal matters and there are 

about Legal Aid council, and there are about four DPP council, at times you find that 

while you are in court, see they’re in Court A, the others will say we do have a part-

head matter in Court A, I can’t be proceeding here in Court C and invariably hence 

tide, we are bound to postpone those matters just to alleviate. But because of its 

closed range and close by, when they adjourn or if the matters in Court C or Court A 

collapse, then those counsels can then come to either Court C or Court A to finalise 

some of the outstanding criminal matters.  

 

CHIEF JUSTICE MOGOENG: Just allay my fears, I know I’m interrupting you JP, 

just allay my fears at this early stage. Do you people have personal differences 

because I’m not too sure what’s going on here? Is it a personal difference or a 

misunderstanding, just a genuine misunderstanding? What’s going on? Do you get 
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along well as seasoned professionals or are there personality problems here? Judge 

Phatudi, what’s going on because it's important [intervene]  

 

JUDGE PHATUDI: There are no [intervene]  

 

CHIEF JUSTICE MOGOENG: We can’t be at this level without clarity. What’s going 

on? 

 

JUDGE PHATUDI: At this point in time the Honourable Chief Justice and the 

Commissioners, I have no clue what’s going on. 

 

CHIEF JUSTICE MOGOENG: JP, proceed. 

 

JUDGE PRESIDENT MAKGOBA: Last question, Judge Phatudi, if you are 

appointed as my deputy, how are you going to help me to rectify these problems? 

We’re in a crisis here, this crisis, how would you help me if you can maybe tell the 

Commissioners? 

 

JUDGE PHATUDI: Well, one hand washes the other, as the Deputy Judge 

President, if I be appointed, I think the first thing that we'll have to do is for the 

Honourable Mr Justice Makgoba and me to be together around table and make out a 

plan as to how we are together going to run these two divisions and if we are 

blessed that the Ministry of Justice then provides us with the staff and the space in 

Lephalale and how are we then going to deal with that. But a plan, together, drafted 
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with the Honourable Justice Makgoba would do good to the people of Limpopo 

province. 

 

CHIEF JUSTICE MOGOENG: Now, let us assume you are appointed and let us 

assume, just assume, that there's a relationship problem between the two of you, 

would you be able to submit to the authority of the Judge President? 

 

JUDGE AML PHATUDI: Indeed, so the Honourable Chief Justice, I always did 

submit myself to the authority of the Judge President. Always. There is no day in 

which I never subjected myself to his authority. 

 

CHIEF JUSTICE MOGOENG: Mr Singh? 

 

MR N SINGH: Thank you, Chief Justice. Judge Phatudi, good afternoon. 

 

JUDGE PHATUDI: Good afternoon Commissioner. 

 

COMMISSIONER SINGH: If I may ask, how long were you acting Deputy Judge 

President? 

 

JUDGE PHATUDI: It’s July 2017 up till November 2017. 

 

COMMISSIONER SINGH: Okay, so about six months. 

 

JUDGE PHATUDI: For six months, correct. 
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COMMISSIONER SINGH: Okay, you would agree with me that an extraordinary 

appointment as acting Deputy Judge President will require an extraordinary work 

ethic? 

 

JUDGE PHATUDI: Pardon? 

 

COMMISSIONER SINGH: You’d agree with me that the appointment as an acting 

Deputy Judge President is an extraordinary measure that will require extraordinary 

work ethic? 

 

JUDGE PHATUDI: Yes. 

 

COMMISSIONER SINGH: You've alluded to at the beginning that you've identified a 

room where shelves could be put in for the filing, is that all that you did? Are the 

shelves in, is the filing now running smoothly at Thohoyandou? 

 

JUDGE PHATUDI: No, as we speak, I think it was two weeks back, I saw some 

officials bringing some shelving to be used specifically for that general office, but it's 

not the only thing that which we did. Even in Polokwane, there was quite a number of 

the general office there which was not in a good state of affairs, and I went down 

there to enquire from the officials down there what the problems or challenges they 

do get out of that and why are they taking long in issuing out and keeping people in a 

long queue at the general office. Only to find that they were using only one rubber 

stamp to issue out the summons at that general office and upon enquiry from the 
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Chief Registrar and the office of Chief Justice here at National Office, we enquired, 

and I was told that there was some specific format of security rubber stamps with 

specific ink which I then communicated with the said officials and requested them to 

expedite the issuing of those rubber stamps. By the end of October 2017 those 

rubber stamps were there, were given to the officers and the general office was 

running smoothly like a hot knife cutting through butter.  

[laughter] 

 

COMMISSIONER SINGH: Okay, thank you. I’m trying to assess the value of the 

work in terms of the shelving and the rubber stamps. Besides that, is there anything 

else of serious consequence that you’ve done in your acting position? 

 

JUDGE PHATUDI: Well, as I’m saying that it was too short a period to can deal with 

the backlog and other things, but other than that a number of issues, a number of 

people or litigants would come to the office were assisted with excellency that which 

I provided and ensuring that justice is accessed by all the people of the Limpopo. 

 

COMMISSIONER SINGH: Thank you, judge. I just want to read from the Black 

Lawyers Association submission to the JSC, unfortunately, the page is not 

numbered, but I can just read it for you. It's in book one of one under your division, 

Judge A M L Phatudi, The Black Lawyers Association, ja I think its Limpopo, ja sorry, 

its Limpopo branch, ja. It says here that the Thohoyandou Local Division is marred 

by administrative problems, some of which one could expect Judges like Judge 

Phatudi, A M L to have attended to in one way or another. And then you spoke about 

the challenge of the filing and the misplacement of court files; this is coming from 
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The Black Lawyers Association, surely the lawyers operate in your courts there at 

Thohoyandou. We’ve heard about some of it from you, so I don’t want you to 

respond to that unless, of course, you want to add anything to what was said by The 

Black Lawyers Association with regard to that. 

 

JUDGE PHATUDI: Well, at the Limpopo Local Division Thohoyandou, we are three 

judges. Judge Kgomo is the most senior, I'm the second most senior and Mr Justice 

Makhafola as well, but the issues and the problems of the congestion of the files 

there which has been dealt with, it’s basically a matter of the filing. But far above 

that, a number of registrars or two of the registrars who are there would in most 

instances come to my chamber to be saying that they are kind of “bullied”, bullied by 

the legal practitioners on the ground to place matters on the roll despite the fact that 

they are not trial-ready. And at times they would come to me to say, how do we deal 

with all the situation and I would advise them that the rules are the rules and you as 

the registrars, you are the gatekeepers and if you put your foot on the ground to say 

this is how things are done and dealt with, they will be done and dealt with in that 

way. Probably that could have been a challenge there I might be referring to, I have 

no clue further than that. 

 

COMMISSIONER SINGH: Thank you, then The Black Lawyers Association on the 

very next page also raised the issue of your judgement in not where Civil Contractors 

CC and Anton Ramaano Incorporated issued of Thohoyandou, and I want to quote 

what they say here, "Judge A M L Phatudi almost created chaos in that his 

judgement had the capacity to reverse even judgements which are not before him for 

review.” 
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CHIEF JUSTICE MOGOENG: The matter is apparently pending in the SCA, so well-

advised not to engage with it. 

 

COMMISSIONER SINGH: Thank you, Chief Justice, I just wanted to see if it was 

finalised, but I'll stop questioning there.  

 

COMMISSIONER SIGOGO: Sorry Chief Justice, I do not know how to handle it, the 

note which is being referred to from The Black Lawyers Association [intervene]  

 

CHIEF JUSTICE MOGOENG: Is the Limpopo one? 

 

COMMISSIONER SIGOGO: Has been withdrawn. 

 

CHIEF JUSTICE MOGOENG: Oh, it has been withdrawn. 

 

COMMISSIONER SIGOGO: Yes. 

 

CHIEF JUSTICE MOGOENG: Yes.  

 

COMMISSIONER SINGH: Okay, thanks [inaudible 00:37:41] 

 

CHIEF JUSTICE MOGOENG: Is that the Limpopo one or the National one? 

 

COMMISSIONER SIGOGO: It’s the Limpopo one which has been withdrawn. 
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CHIEF JUSTICE MOGOENG: Okay, so the National one that recommends him is 

the one. 

 

COMMISSIONER SIGOGO: Yes. 

 

CHIEF JUSTICE MOGOENG: Okay.  

 

MR SINGH: Alright, thank you, Chief Justice, that's all for me.  

 

CHIEF JUSTICE MOGOENG: Thank you so much, Mr Singh. Commissioner 

Malema?  

 

COMMISSIONER MALEMA: Thank you very much, judge. I just want to ask some 

few  

questions. Do you support gender transformation in the judiciary? 

 

JUDGE PHATUDI: Correct. 

 

COMMISSIONER MALEMA: What have you done to show that you support gender 

transformation? 

 

JUDGE PHATUDI: Well, we more often identify women and invite them to attend 

judicial training or aspirant judicial training with a view of identifying them to be 

appointed as judges. 
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COMMISSIONER MALEMA: Is there any female in the judiciary who qualifies to be 

the Deputy Judge President in your view? 

 

JUDGE PHATUDI: At this point in time we have Madame Justice Semenya, and I 

have approached her to say here is a vacancy, are you interested in applying and 

why are you not applying, and she made it clear to me that she is not going to apply 

at this point in time. 

 

COMMISSIONER MALEMA: Is she the only capable woman in the judiciary, not in 

Limpopo, in the judiciary who can be a DJP according to your observation, judge? 

 

JUDGE PHATUDI: Well, there are a number of women judges in other divisions who 

if they make themselves available to come and be Deputy Judge Presidents there, I 

don’t think I would stand on their way. 

 

COMMISSIONER MALEMA: As a strong supporter of gender transformation, don’t 

you think you had an obligation to propose some female to succeed a female who 

left this position? 

 

JUDGE PHATUDI: Well, I personally did my utmost to find out from the other 

madame justices that I know who might have an interest of probably coming to 

Limpopo, but none of them showed any interest of coming to Limpopo. 
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COMMISSIONER MALEMA: Are you related somehow, familywise, with Judge 

President of Limpopo? 

 

JUDGE PHATUDI: No, we are not related. 

 

COMMISSIONER MALEMA: Do you come from the same village or there are 

villages close to each other? 

 

JUDGE PHATUDI: No. We don’t come from the same village. 

 

COMMISSIONER MALEMA: Do you think to have you and him coming from the 

same district, the almost same district in Limpopo will address the dynamics and the 

demographics of Limpopo? If you know the demographics and dynamics of Limpopo, 

do you think other groups in Limpopo will not see this division of Limpopo as being of 

certain people who come from a certain section of the province and themselves 

being excluded? 

 

JUDGE PHATUDI: Well, it’s a matter that has been raised at the time when we were 

appointed judges or transferred to Limpopo Division, but at this point in time it 

appears as though that has disappeared or it's getting extinct as and when we were 

presiding over the set matters.   

 

COMMISSIONER MALEMA: Two things, judge. Does your appointment in relation 

to gender transformation and also in terms of dynamics and demographics of 

Limpopo help us in whatever was possible? 
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JUDGE PHATUDI: At this point in time I would say it might be of assistance in that 

looking at the manner in which we are at, there are two or three if not mistaken, three 

judges who might be retiring very soon and it is upon their retirement where we 

would be then targeting the female judges or aspirant judges who would be female to 

occupy the very vacancies that would have been created by those Honourable 

Judges taking pension very soon. 

 

COMMISSIONER MALEMA: Demographics and dynamics? 

 

JUDGE PHATUDI: With the demographics and dynamics, it would be just a matter 

of identifying. The demographics, yes, we really need more women and with other 

languages of either Venda, Tsonga people to come and preside over or to occupy 

the very posts that would be vacant.  

 

COMMISSIONER MALEMA: I will tell you why Chief Justice if you look at Judge 

Phatudi and Judge Makgoba they both come from the side of Mphahlele, 

Lebowkgomo side and my problem which I want the judge to speak to is that if you 

strictly have a President and a Deputy President who are not just Pedi’s, but in terms 

of villages, of almost close to each other how does that address? Because we’re not 

talking about Judges, we’re talking about two senior positions, two males, two Pedi-

speaking males, almost coming from the same direction, will that help to enhance 

the image of the judiciary in Limpopo? 
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JUDGE PHATUDI: Looking it the way as you put, it might be unfortunate indeed if 

there is such a perception. 

 

COMMISSIONER MALEMA: Now, the JP asked about or narrated a story of the 

Thohoyandou Division where people came late when he was there and all of that, 

and in your response, you said, "Speaking for myself, it was one incident where I 

came around 10:05 am because I had a problem of a car." But he was not talking 

about you alone; he was talking about the judges in Thohoyandou Division where 

you are a leader.  

 

JUDGE PHATUDI: Okay. 

 

 

COMMISSIONER MALEMA: You now isolate yourself, and you don't take 

leadership responsibility to take us into confidence as to is he correct. Yes, your 

position has been clarified, with regard to others is he correct that indeed there was 

an incident where they came way late. 

 

JUDGE PHATUDI: Well, as I indicated that the Honourable Justice Kgomo is the 

most senior and he is the one in charge, and in most instances, I start my court 

exactly at ten and at times at nine o'clock if I would have agreed, the nine o’clock its 

with arrangements and agreement with the litigants and counsel. So, if I’m at court 

during that time, the only time that I will adjourn its quarter past eleven for a tea 

break and at that time I would find some, but should I be in the leadership then I 

would be in a position to know or have a plan upon which we would regulate or even 
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have measures of knowing who came at what time and what the reason would be an 

appropriate action might be taken from that point. 

 

COMMISSIONER MALEMA: Is there JP correct to say there was an incident where 

people just came very late when he was there, as an acting DJP surely you should 

know about such an incident. Is he correct to say he has experienced because that 

is extremely concerning because it means kwaikeketswa, people do as they wish 

and such information cannot be brought to our attention and acting DJP is not in a 

position to either confirm or deny except to speak for yourself? So, we want to know 

if indeed what the JP said did transpire in Thohoyandou. 

 

JUDGE PHATUDI: Okay. During my acting stint as the Deputy Judge President, I 

was predominantly in Polokwane and subjecting myself to the authority of the 

Honourable Judge President; I would always be at Polokwane because he requested 

me to deal with the sad backlog at Polokwane. Now, the incidences if he says most 

of the time when he comes thereof two years that which I was there, for those two 

years, if it is to 2018 and now 2019, I was not the Deputy Judge President at the time 

and Mr Justice Kgomo is the most senior thereat, but should I be appointed as the 

Deputy Judge President, I would definitely look into that aspect of late coming. It 

concerns me, too; it concerns me too. 

 

COMMISSIONER MALEMA: Now, if you are appointed, what are the three 

immediate things you’ll fix in that Limpopo Division? 

 



29 
 

JUDGE PHATUDI: The first would be to sit around a table with the Honourable 

Judge President and have a plan on how to manage the divisions, both Limpopo and 

Thohoyandou.  

 

COMMISSIONER MALEMA: No, with due respect judge, you can't have a plan of 

sitting with a Judge President. You're applying for a job; part of your plan is to have a 

meeting? 

[laughter] 

 

COMMISSIONER MALEMA: With Judge President, really? It can’t be acceptable. 

You have applied for a position of leadership; you didn't apply for a position of 

appointment with Judge President.  

 

JUDGE PHATUDI: Yes. 

 

COMMISSIONER MALEMA: As a leader, you'd have made research and said, "You 

know, if I get appointed to this position, these things I want to correct them." What 

are the things that you think, if appointed, apart from diary meeting with JP? What 

else can you do in terms of infrastructure, in terms of judicial matters in that 

province? What is it that pains you which you think if you are given full responsibility, 

with immediate effect, of course, in consultation with the JP, attend to the following?  

 

JUDGE PHATUDI: First would be the space at the Thohoyandou, there are mobile 

units that have been erected there and with a view that a certain department would 

then be moved from the building into those mobile units, to have more space for the 
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High Court offices and officials. That will be the priority of it, to get the infrastructure, 

while with the Department of Works as well being of assistance there too. Second 

would be the practice directive to harmonise the two. By saying harmonise the two, 

its because the system that operates in Thohoyandou differs materially with the way 

as it operates in Polokwane. And I will give an example, Civil Trials in Thohoyandou 

are being done by one judge and by one judge I mean he does Civil Trials, pre-trials, 

he does unopposed, opposed, urgent, all in one week and for the entire term. If the 

entire term you are on Civil Roll then you are bound to deal with all that every day 

until that term ends, and at times it becomes a bit hectic especially when it comes to 

opposing motions, which is five per every Tuesday, five matters opposed 

applications must be dealt with in that one day, being Tuesday. And there are other 

urgent applications that which are as well being placed on the roll on a Tuesday and 

if you look at the five opposed plus the urgent that would come and every week you 

then deal with it in that way, there are Civil Trials which need to be presided over, 

unopposed motions as well. So, the manner in which that roll it's being made, I would 

as I'm saying, the plan is just a matter on a plan on how you can then deal with the 

Civil Roll at that division and how can we then if need be that other judges from 

either Polokwane to come and assist in Thohoyandou or vice versa. That is one of 

the plans when I say we would then deal with the plan as it would be. And among the 

plans which one has would be possibly as the Deputy Judge President would then 

be either once a week or fortnight be in Limpopo Local Division Thohoyandou to deal 

with the administrative challenges that are there and the other days to be in the main 

branch and to do, but that in itself would need that we should have a plan in place, 

we should then harmonise, when I’m saying harmonise the practice directive of the 

said two divisions. That is what I was trying to say Commissioner Malema. 
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COMMISSIONER MALEMA: Thank you. 

 

JUDGE PHATUDI: Not that I’m saying I’ll sit and meet with the Honourable Judge 

President, it’s just over a cup of tea. No, but just to put the plan that we have and to 

share the two minds coming together as to how these two divisions can be managed 

so as access to justice can be seen to have been done in that division. 

 

COMMISSIONER MALEMA: Thank you. 

 

CHIEF JUSTICE MOGOENG: Now, there are ten of us here, but let me just clear 

this. Do you confirm the lateness, coming late and leaving early? Can you be 

categorical about that as alluded to by the JP? Did you become aware that there are 

judges who come as late as eleven o’clock to court and leave as early as three 

o’clock? [intervene]  

 

JUDGE PHATUDI: What they… 

 

CHIEF JUSTICE MOGOENG: Can you confirm that because you seem to be 

acknowledging it but not in specific terms to say yes, eleven three o’clock, it does 

happen that way. 

 

JUDGE PHATUDI: The one of the eleven o’clock, I’m afraid I can't confirm because 

in most instances I’ll be at court, but the one for three o’clock [intervene]  
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CHIEF JUSTICE MOGOENG: But you do become aware if your eyes are open. Are 

you sure you're not aware whether by the time you go to court at ten, some of your 

colleagues would not yet have arrived, or are you ignorant of that situation?  

 

JUDGE PHATUDI: It's not that I’m ignorant of the situation, but as I’m saying, 

coming earlier, being in the court, I may not be in the position to see as to whoever 

came a bit late, probably because I’ll be starting early around nine at other days, but 

that [intervene]  

 

CHIEF JUSTICE MOGOENG: No. 

 

JUDGE PHATUDI: Of leaving early, yes, I can confirm that. 

 

CHIEF JUSTICE MOGOENG: Okay, leaving early. What about coming late? When 

you go to court, I mean colleagues greet. You can tell whether a colleague is here or 

not, even as you park, you can tell. You have a way of knowing, even enquiring, is 

your judge around, asking the PA. Do you know, do you not know, do you not want 

to get involved?  

 

JUDGE PHATUDI: It's not said that I don’t want to get involved, Honourable Chief 

Justice, but all I’m just saying is that the time that which I would adjourn and get to 

the tearoom, it would be eleven o’clock. 

 

CHIEF JUSTICE MOGOENG: Yes. 
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JUDGE PHATUDI: Yes, and the unfortunate part, it's during tea you might find that 

it's only the Honourable Justice Makhafola and me who attend the tea and the 

Honourable Justice Kgomo, unfortunately, doesn't even attend the tea. 

 

CHIEF JUSTICE MOGOENG: Sometimes is there nobody there during tea? Are you 

the only one?  

 

JUDGE PHATUDI: No, it had never happened that I’m the only one unless if the 

Honourable Justice Makhafola would have then indicated that he is not coming on a 

specific day because of some other commitment, either attending to a doctor or 

whatever the case it might be. But at all material times from 2018 and 2019, it's me 

and Honourable Justice Makhafola who are attending tea in tearoom, but 

Honourable Justice Kgomo doesn’t. 

 

CHIEF JUSTICE MOGOENG: Now, as an aspirant leader, did you report them to the 

JP? No, no, no, as a matter of principle, something wrong is happening here, the 

judiciary is being put into disrepute, these people leave early when there is so much 

work outstanding. Did you report them, or did you not want to offend? Did you just 

mind your business as an aspirant leader, did you report them to the JP? He is here. 

 

JUDGE PHATUDI: No, unfortunately, I did not report them to the JP to say that they 

are leaving early.  

 

CHIEF JUSTICE MOGOENG: Why? Why? What should convince us that if you 

become DJP and you are there, you will report them? If you haven't demonstrated 
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the enthusiasm to insist on the right thing being done when you had an opportunity 

to do so. What should convince us that you are leadership material that can stand on 

principle and say whether they hate me or love me, these people are paid to stay 

here and work, I'm not going to allow them to do this?  

 

JUDGE PHATUDI: Yes, given the opportunity being the Deputy Judge President 

[intervene]  

 

CHIEF JUSTICE MOGOENG: No, no, no, I'm sorry to interrupt you, my brother, I'm 

sorry, I don't mean to be rude.  

 

JUDGE PHATUDI: Okay. 

 

CHIEF JUSTICE MOGOENG: You see, you can't wait to be to demonstrate your 

capacity to lead well. It is before you even get there that you show the character and 

the integrity to stand on principle regardless of whether people love or hate you. How 

do we get the assurance that, no, once you are there, you'll not continue the way you 

have been doing?  

 

JUDGE PHATUDI: It’s because at this point in time, the Honourable Justice Kgomo 

is the one in the leadership. 

 

CHIEF JUSTICE MOGOENG: Yes. 

 

JUDGE PHATUDI: He’s the most senior. 
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CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: Yes. 

 

CHIEF JUSTICE MOGOENG: Okay. 

 

JUDGE PHATUDI: And if I were to be seen to be doing that it’s as if now, I’m now 

trying to overstep and claiming the leadership of the Honourable Justice Kgomo. 

 

CHIEF JUSTICE MOGOENG: So, it means if you are appointed DJP, and the JP 

does wrong things, you will never as a matter of principle approach me and say, 

"Look, something wrong is being done here. This man is abusing his position; he 

must be dealt with." You are going to say, "No, no, no, the Honourable,” because 

you are now honourabling all of these people now. 

[laughter] 

 

JUDGE PHATUDI: Yes. 

 

CHIEF JUSTICE MOGOENG: The Honourable So-and-So. You will never do it. 

 

JUDGE PHATUDI: No, not to that I will never do it. 

 

CHIEF JUSTICE MOGOENG: Yes. 
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JUDGE PHATUDI: I will do that if indeed it crosses the boundaries of what is 

expected of a judge. 

 

CHIEF JUSTICE MOGOENG: But you failed that are leaving early. 

 

JUDGE PHATUDI: No. 

 

CHIEF JUSTICE MOGOENG: Yes. Minister? 

 

MINISTER LAMOLA: Thank you, CJ. Afternoon Judge. 

 

JUDGE PHATUDI: Good afternoon Minister 

 

MINISTER LAMOLA: Maybe to start where the Chief Justice and where he 

interrupted  

you at some point when the JP was asking you questions, whether there’s a 

personal kind of a problem or personal relationship between you and the JP and 

listening to this issue that he is raising now and also one of the issues that have said 

to be before the Supreme Court of Appeal, which I don’t want you to go there, but in 

that kind of an issue I see the JP issued a directive with regard to the issue, directing 

otherwise. So, I don’t want you to comment on the merits, but for me, this reflects 

some kind of either professional or personal kind of difficulties in working between 

you and the JP.  
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JUDGE PHATUDI: Well, I didn’t see it as a personal vendetta between me and the 

JP, but however the way as you indicate to say that he had written a letter indicating 

to the practitioners to ignore the set judgement, I didn’t want to venture much into it, 

but if we look into that conduct basically it might be confirming that its an 

infringement of Section 165.1 of the Constitution by the Judge President. 

 

MINISTER LAMOLA: No, that’s fine, I don’t want to put you into trouble on that one 

because it's still a matter going forward, but I’m just looking at the whole body of 

evidence. I mean, you’re not reporting certain issues in Thohoyandou, and so forth, 

so I'm just referring to those kind instances which are emerging from here that as 

and when you do your job, there are issues you come across which I've heard you 

have spoken about the files, which you proposed to. But it does look like there are 

many issues that you could not engage with the JP on. 

 

JUDGE PHATUDI: No, all matters that which I’ve alluded to, that of the filing and the 

challenges that we encountered there, I think that Judge President is quite aware of 

because he even came to Thohoyandou where we sat over the issue and even 

indicated, even to the Judge President to say that I’m identified some space where 

the files can be placed into, which he even said to me, “Yes, let's have a look at that 

space and if need be those shelves be made available so that we can have those 

issues there.” But having taken oath presiding over matters, I took an oath to preside 

over matters without fear, favour or prejudice and that's what I'll do, and I'll continue 

to do. 
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MINISTER LAMOLA: Okay. My second question relates to your understanding of 

conflict of interest in the context of the [intervene]  

 

JUDGE PHATUDI: I can’t hear you. 

 

MINISTER LAMOLA: Oh, sorry. 

 

JUDGE PHATUDI: I can’t hear you. 

 

MINISTER LAMOLA: My question relates to your understanding of conflict of 

interest in the context of the Dube judgement. The Chief Justice will excuse me, I 

see he’s name appears there, but the question I have is your understanding of such 

an issue and the context of its applicability particularly if you happen to have a 

spouse who is also a practitioner or a close person. How do you handle such issues 

in your court? 

 

JUDGE PHATUDI: Never preside matters wherein my spouse or partner is involved. 

Always be allocated to other judges. 

 

MINISTER LAMOLA: So, you have never done so in your division or in your work? 

 

JUDGE PHATUDI: No. 

 

MINISTER LAMOLA: Do you know Agnes Ramanyimi? 
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JUDGE PHATUDI: Correct. 

 

MINISTER LAMOLA: So, you have never presided on any of her? 

 

JUDGE PHATUDI: No, I’ve never presided over the matters, only time that it might 

be judicial pre-trials and draft orders, but where a trial or an opposed motion or 

unopposed, I never did, even the Judge President, I informed him about, and he as 

well knows about the very issue. I informed him that I never even preside over the 

matter, and then I'll always refer to the other judges. Fortunately, the Legal Practice 

Act has now made it clear that in any criminal matter, whether you are related, your 

brother or child or son, as presiding officers shall not preside over such matters. But 

with regard to civil matters, then if all odds lead to what's that, then you must inform 

the litigants, you must inform the practitioners about the relationship. 

 

MINISTER LAMOLA: As you have acted as a DJP there in Limpopo, I’ve heard on 

the various issues you have raised, particularly on the filing which you are raising 

that there’s no longer space, you are thinking of a mobile kind of filing. I’ve had the 

privilege of going to some of the few courts, and I've also observed that situation. So, 

your innovation or issue in regard to the filing, the input was only with regard to the 

mobile shacks. I was to get your context with regard to your view in terms of the 

digitisation of the court automation, which I believe can also resolve this challenge 

and what did you do in the context of that to help us, particularly now that our courts 

have to move towards that direction and I think with you’re your division you’ve got a 

bigger opportunity because it’s a new division. 
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JUDGE PHATUDI: Well, that has been my vision for quite some time, and at some 

point in one of the interviews, I have spoken about a paperless division, but in any 

event, yes, there would be a time coming that which might lead to digitisation and 

modernisation fo the court system. I think the office of the Chief and Chief Justice is 

hands-on, on that very particular matter and I would make myself available where 

they might need me or need my services towards those services.  

 

MINISTER LAMOLA: What I want to get, what has been your contribution in the 

division as it stands now in this kind of an issue because I don’t think it has to just 

wait for the Chief Justice. Yes, it is an expensive thing, but there are things that in 

your corner you can be able to push as at some point you're acting as a DJP and 

also as a judge of the division. 

 

JUDGE PHATUDI: Yes. Honestly speaking at this point in time, I can not specifically 

say that there is this specific thing that which I did towards the modernisation or the 

digitising the system. But because the challenges at hand as we speak are files, that 

which are on the floor which even the registrars are having a difficulty of locating the 

very said file s that which are in there. That room is too small, that's why I earlier on 

said I can regard that as the claustrophobia. 

 

MINISTER LAMOLA: You alluded to the different mode of operation between the 

two, Thohoyandou and Polokwane court. What do you think should be done to 

harmonise their efficiency and that there’s some kind of standardised mode of 

operation between the two courts? 
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JUDGE PHATUDI: Firstly it will be the practice directive, that’s why I say its to 

harmonise that practice directive, and once that practice directive, its harmonised in 

a manner in which all the judges would know exactly how it would be done and be 

dusted with. In that way, we would be in a position to can find our way and win 

towards harmonising the two divisions. 

 

MINISTER LAMOLA: Thank you. 

 

CHIEF JUSTICE MOGOENG: Commissioner Fourie? 

 

COMMISSIONER FOURIE: Thank you, Chief Justice. Good afternoon or good 

evening. 

 

JUDGE PHATUDI: Good afternoon. 

 

COMMISSIONER FOURIE: Judge Phatudi [intervene]  

 

JUDGE PHATUDI: It's not yet evening. 

 

COMMISSIONER FOURIE: Two questions. I also wanted to canvas the statement 

by the National Bar Council of South Africa as to the stability within the Limpopo 

Division, but the Judge President has. So, I’m not going to repeat that, but what I 

want to ask you is, or I understood your answer to be, you're unaware of any such 

instability in the Limpopo Division, and there's not such a thing. 
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JUDGE PHATUDI: Well, I’m not aware of any instability in that [intervene] 

 

COMMISSIONER FOURIE: So, I understood you correctly. 

 

JUDGE PHATUDI: Yes, I’m [intervene] 

 

COMMISSIONER FOURIE: So that question I wanna ask you is; after all the 

questions and after all the talk up to now, and your reference to a possible 

infringement of the Constitution by the Judge President, do you stand by your 

answer that you’re not aware of any instability within the Limpopo Division? 

 

JUDGE PHATUDI: I am not aware of any instability, other than to say that the 

Honourable Mr Justice Kgomo is not coming to tea, but it does not create any 

instability amongst us as judges. 

 

COMMISSIONER FOURIE: My second question is, when you were here the last 

time in April of 2016, also for the position of DJP you were referred to a full bench 

decision in the matter of Minister of Safety and Security vs Linda, where a judgement 

of yours was overturned by the full bench. At that stage, you indicated that you were 

unaware of that judgement and that you haven't read it. It was put to you at the time 

that not only was your judgement overturned but in somewhat harsh and stringent 

terms. I assume that you since had the opportunity to read the full bench judgement 

and my question is; one, do you agree that it was overturned in somewhat harsh and 

stringent terms and secondly, do you think it was justified or what is your comment 

thereon? 
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JUDGE PHATUDI: Yes, I’ve had the opportunity of going through the said 

judgement. Indeed, it was harsh comments which are coming out of the said 

judgement. What I can say is that we learn from our own mistakes and from then on 

one would always the said judgement and the principles set out in the said two 

judgements that which are referred to and each time since then when dealing with 

state liability cases, I would always have that in mind of saying, "Remember, the 

tongue-lash that which was levelled against me in that aspect." The issue is I've 

since been put to be the Chairperson of the Library Committee in that very particular 

aspect, wherein one would then look into the judgement and even request all the 

librarians to deliver the law reports to our chambers on time because that would be 

one of the other challenges of the library there at Thohoyandou, even Polokwane at 

the time, but the one for Polokwane has since been dealt with, and I think it's now 

running smooth. The challenges are still that of Thohoyandou Court, but working on 

that on day-to-day time, or my week-to-week would then even go to the librarian, 

what judgements have you seen, what judgements have you downloaded? Can we 

then share with other judges around? 

 

COMMISSIONER FOURIE: Thank you, Judge Phatudi. Thank you, Chief Justice. 

 

JUDGE PHATUDI: Thank you very much. 

 

CHIEF JUSTICE MOGOENG: Thank you, Commissioner Fourie. Commissioner 

Nyambi? 
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COMMISSIONER NYAMBI: Thank you, CJ. Afternoon Judge Phatudi. 

 

JUDGE PHATUDI: Good afternoon Commissioner. 

 

COMMISSIONER NYAMBI: The issue of stability and the issue of the infringement 

of the Constitution, do you still confirm that there’s stability? 

 

JUDGE PHATUDI: Well, I still confirm that amongst the judges, there is stability.  

 

COMMISSIONER NYAMBI: How do you reconcile with the infringement of the 

Constitution? 

 

JUDGE PHATUDI: All I was just saying is that Constitution says no one should, then 

Section 165 if I may look at it to be precise of the wording, the independence, no one 

should then interfere with the independence of that. But the interference of the 

judgement does not per se relate to instability, in my view. 

 

COMMISSIONER NYAMBI: CJ is always explaining to us in simpler terms that the 

relationship among judges is premised on trust and integrity. 

 

JUDGE PHATUDI: Yes. 

 

COMMISSIONER NYAMBI: Do you agree with that? 

 

JUDGE PHATUDI: Yes, to trust one another. 
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COMMISSIONER NYAMBI: I'm linking it to the questions from JP about late coming, 

and it has, too, been an issue of CJ getting into asking the very same question, then 

you confirm people were leaving early. 

 

JUDGE PHATUDI: Yes, I confirm that there are instances where one looking at 

maybe during around two, three o’clock or half-past three, you'd realise that one or 

two cars are not there any longer.  

 

COMMISSIONER NYAMBI: As you are available for this leadership position. 

 

JUDGE PHATUDI: Yes. 

 

COMMISSIONER NYAMBI: What is it that might stand out as a weakness that 

needs some attention so that you could be a good DJP? 

 

JUDGE PHATUDI: Well, the weakness that I do have its if things are not done by 

any other people or the way as I want them to be done, I do that myself. That is my 

weakness of putting my hands on the very particular aspect rather than to rely on 

another person to do. That would be, I think, my weakness. 

 

COMMISSIONER NYAMBI: Are you sure, is that your weakness? 

 

JUDGE PHATUDI: Well, I regard that as my weakness rather than delegating to 

someone to do. 
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COMMISSIONER NYAMBI: But if your colleagues are late and you keep quiet, is 

that not a weakness? 

 

JUDGE PHATUDI: Well, as I said that the late coming, I haven’t observed it perse 

but if you are then referring it to the early leaving the court premises, yes, that might 

be a different issue altogether.  

 

COMMISSIONER NYAMBI: My last one, you are aware of the challenge of the 

gender composition of the judiciary, and in this leadership position, the person that 

you are going to replace was a female DJP. So, if I can invite your comment, how is 

that going to assist in dealing with the issue of gender composition, especially at the 

leadership level, not just a judge? 

 

JUDGE PHATUDI: Yes, as I indicated that at this point in time there occurred a 

number of Madam Justices that one approached to say they are not interested in 

coming to Limpopo, to come and occupy such position. The response that I got was, 

they are not at that point in time interested in coming to the Limpopo Division, but as 

I indicated when Commissioner Malema says, there are two or three of the judges 

who are nearing or almost to be on retirement, on pension and once they exit the 

profession, it's then that we'll make it a point that we absorb or invite more, even 

make it a point that we appoint more of the female judges onto the bench.  

 

COMMISSIONER NYAMBI: My questions were specific to a leadership position, not 

just having female judges.  
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JUDGE PHATUDI: At this point in time at Limpopo, there is only one female judge, 

which is Madame Justice Semenya, in no uncertain terms she said she's not going to 

put her name for this leadership position and we don't have any other women to that. 

Other than basically to go to other divisions and to invite other Madame Justices to 

come and make themselves available to that leadership position. Now, in the 

absence of one, that is why one had to put his name in the hat as well. 

 

COMMISSIONER NYAMBI: Thank you CJ/ 

 

CHIEF JUSTICE MOGOENG: Thank you so much, Commissioner Nyambi. 

Commissioner Singh? 

 

COMMISSIONER SINGH: Thank you very much, Chief Justice, the sun is setting so 

I will be brief. Good afternoon Judge Phatudi. 

 

JUDGE PHATUDI: Good afternoon. 

 

COMMISSIONER SINGH: Chief Justice, one is a comment, I mean you initiated the 

question about personality differences, or administrative differences and all the other 

colleague commissioners have pursued that matter. Now, I've learned from 

parliament, being there for many years, when ministers and minister are here when 

they give us questions to oral replies, the speaker would always say they have 

answered.  
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CHIEF JUSTICE MOGOENG: Yes. 

 

COMMISSIONER SINGH: And that’s it. Now, I’m gonna say Judge Phatudi has 

answered. The way I interpret the answer will be my business and the way 

Commissioners interpret his answer will be our business when we deliberate later 

on. So, I just want to say that on the personal differences, but I don’t think we’ve 

heard the end of this story, there will be more to come in later episodes, and we will 

have to watch this space. 

[laughter] 

 

COMMISSIONER SINGH: Chief Justice, the second issue is the interjection by 

Commissioner Sigogo on the withdrawal of the submission by the BEC of BLA 

Limpopo. What I would like to know is, up to now, we have been considering the 

submissions by the BEC of BLA Limpopo for the other candidates. Does the 

withdrawal also relate to all the other candidates or is just for this particular 

candidate that we are being informed now as we sit that that submission is being 

withdrawn because I would’ve liked to pursue and asked further questions on that 

submission, which I will not ask now if the matter has been withdrawn, but for clarity 

if we can get that Chief Justice. Thank you. 

 

CHIEF JUSTICE MOGOENG: Well, even as he clarifies, what is the status of the 

withdrawal? We've seen their opinion; they hold dim views of him. We can’t pretend 

that we haven’t read them. We must put them to him unless the withdrawals say we 

were lying. 
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COMMISSIONER SINGH: No, you’re right. 

 

[laughter] 

 

COMMISSIONER SIGOGO: Chief Justice, the withdrawal is in respect of all the 

candidates and the letter of withdrawal was sent all of us and the reason why it was 

withdrawn is the branch of Black Lawyers Association when it sent the comment did 

not follow the proper of procedure of it going through the judicial committee of BLA, 

which deals with all the comments and then sent them through to the JSC. So, the 

issue of lying, I’m not able to talk to that, I’m not part and parcel of that committee, 

but it is only after the committee has dealt with the matter that we saw a 

communication from the NEC of the Black Lawyers Association through that 

committee, which indicated that they’re withdrawing the submission. So, as to how 

we deal with it, it is entirely in the hands of this Commission through you Chief 

Justice. 

 

CHIEF JUSTICE MOGOENG: Is that follow up Commissioner Malema  

 

[intervene]  

 

COMMISSIONER MALEMA: Yes. 

 

CHIEF JUSTICE MOGOENG: Because Commissioner Singh is still on me. 
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COMMISSIONER MALEMA: Yes, absolutely. Just to say Chief Justice, it's unfair 

because we asked other candidates questions based on those letters and we were 

not told that they were withdrawn. We're only told now that this letter and the 

comments are withdrawn, and when you ask, we're told, no, all of them, and when 

we're asking questions based on those letters of the branch, we're not told. So, it is 

unfair to the other candidates that our comments were based on letters that were 

withdrawn, and we're not told that those letters were withdrawn. We’ll deal with it 

later perhaps when we deal with the reflections. 

 

COMMISSIONER FOURIE: Chief Justice, you asked if there were any questions. I 

think the questions have been asked because the submissions by the BLA in this 

particular matter, they are assertions that you have not done enough Judge Phatudi 

as acting DJP while you were there, but I think you’ve answered that question 

because other Commissioners did canvas it. So, I am satisfied that we’ve dealt with 

the matter. Thank you. 

 

JUDGE PHATUDI: Thank you. 

 

CHIEF JUSTICE MOGOENG: Thank you so much. JP? 

 

JUDGE PRESIDENT LEEUW: Yes, you said that the reason why there is a backlog 

with regard to criminal trials is because of matters that are being enrolled when 

they’re not trial ready, not so? 

 

JUDGE PHATUDI: Correct. 
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JUDGE PRESIDENT LEEUW: Yes, thank you and the same question I think you did 

talk about it during the interview. In 2016, you gave the same reason that when you 

were heading the Thohoyandou [intervene]  

 

JUDGE PHATUDI: Yes. 

 

JUDGE PRESIDENT LEEUW: Division, it was still the same positions, matters being 

enrolled when they are not trial-ready and so on. 

 

JUDGE PHATUDI: That’s right. 

 

JUDGE PRESIDENT LEEUW: And there you stated that you identified these 

problems and you implement with the permission of the JP, you know, systems to 

remedy the problem. 

 

JUDGE PHATUDI: Yes. 

 

JUDGE PRESIDENT LEEUW: Now, if you had put systems in place, why is the 

problem still persisting up to now two years later? 

 

JUDGE PHATUDI: Well, at the time when we placed that system of pretrial of the 

criminal trials, that system operated but immediately thereafter I was then taken to 

Polokwane as the acting Deputy Judge President, even before that I think I was 

asked to be in Polokwane the second term, a term before the one for acting stint of 
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the Deputy Judge President and that system died its natural death, and I don't know 

what happened and how it happened. But immediately after that, when one would 

then say, "Let's do the pretrials.” He says, “Yes.” We would come and do the 

pretrials, but they would never pitch, they'll never come. 

 

CHIEF JUSTICE MOGOENG: Thank you, JP. Commissioner Sigogo. 

 

COMMISSIONER SIGOGO: Thank you, Chief Justice. Good afternoon Judge.  

 

JUDGE PHATUDI: Good afternoon Commissioner. 

 

COMMISSIONER SIGOGO: You indicated that you approached Judge Semenya to 

avail herself for this position. 

 

JUDGE PHATUDI: Correct. 

 

COMMISSIONER SIGOGO: I’d like to know [intervene]  

 

CHIEF JUSTICE MOGOENG: I think, bring it closer Commissioner. 

 

COMMISSIONER SIGOGO: Okay. 

 

CHIEF JUSTICE MOGOENG: Yes. 
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COMMISSIONER SIGOGO: Thank you, Chief Justice. I’d like to understand if she 

has acted as a Deputy Judge President from your knowledge. 

 

JUDGE PHATUDI: To the best of my knowledge, she has never been given an 

opportunity to act as the Deputy Judge President. 

 

COMMISSIONER SIGOGO: So, to request her to come before the JSC still has not 

solved the problem because she will be found wanting for the experience.  

 

JUDGE PHATUDI: Well, that would have been an issue, and a matter before the 

Judicial Service Commission to either find that she hasn’t gained that experience as 

you say or whether she has gained the said experience, but I did approach her. 

 

COMMISSIONER SIGOGO: How many female practitioners have acted who are 

now ready for appointment in the Polokwane Division if space does okay?  

 

JUDGE PHATUDI: Well, we do have a number of female aspirant judges who have 

been called to act as judges. The ones that I can recall from Limpopo would be 

subject to correction. Mrs Ramball is one of the people who was being asked from 

Thohoyandou, and as we speak, I think its Advocate Mathaba from Thohoyandou 

she’s acting as a judge as we speak. 

 

COMMISSIONER SIGOGO: If you happen to get the opportunity to be the DJP, 

what plans will you put in place to expedite the putting in place of female 

practitioners to act. 
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JUDGE PHATUDI: Well, as I indicated it would be with the blessing of the 

Honourable Judge President that we probably organise the aspirant judicial training 

and invite a number of women aspirant judges to be present at, so as to can identify 

who is appointable or identify the skill within the said members that it would be.  

 

COMMISSIONER SIGOGO: Honourable Commissioner Singh indicated that you’ve 

answered the issue of stability in the division, but I think is the only opportunity where 

you can share with us what is happening in that division because from what we hear, 

I’m of the view that there’s something wrong there, there’s something which is not 

really happening very well which I believe it can only be solved if people are ready 

and open about it. 

 

JUDGE PHATUDI: Well, as I indicated, I don’t have anything at hand that which one 

can put a finger and point and say this is what is creating instability amongst 

ourselves as judges there. 

 

COMMISSIONER SIGOGO: Thohoyandou has been having a problem of filing for a 

long time, not only files being on the floor but as well as files being in a storeroom 

where people are afraid to go because they are afraid of their safety. You didn't 

touch the issue of that particular storeroom. I want to know if you know of that 

situation.  

 

JUDGE PHATUDI: I think I already indicated earlier that I think it was the last week 

of the third term where I saw officials offloading some of the chest drawers or 
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cabinets and with the full view of saying that they are going to be used to can store 

the said files there. At this point in time, that is how far one can take it to say that 

they are attending to that, but some of the files, especially those that have been 

closed are being taken to Polokwane where there is enough space, just those that 

which are not active. 

 

COMMISSIONER SIGOGO: This development of filing, was it at your instance or the 

instance of the JP. 

 

JUDGE PHATUDI: Well, it was at my instance engaging the registrars and the 

Judge President himself. 

 

COMMISSIONER SIGOGO: Thank you, Chief Justice.  

 

CHIEF JUSTICE MOGOENG: Thank you, Commissioner. Commissioner Masuku? 

 

COMMISSIONER MASUKU: Good evening judge.  

 

JUDGE PHATUDI: Good evening. 

 

COMMISSIONER MASUKU: An eight-year-old little girl was raped, and at twelve 

years old, she gave evidence of that experience. The perpetrator was found guilty 

and sentenced to fifteen years of direct imprisonment. The matter then came before 

two judges, and they found that on this sentence there was no evidence lead in A the 

aggravation or in mitigation of sentence and then they said in one of the fire crosses 
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judgement, it is a misdirection on the part of the Magistrate to overemphasise the 

prevalence of the offence way above the appellant's personal circumstances and 

interests of society. So, in other words, the view was that it’s a misdirection on the 

part of the Magistrate to emphasise that its wrong to rape an eight-year-old. This 

bench here found that it was a misdirection and it said I'm of the view that a custodial 

sentence should be imposed. The conviction of fifteen years was overturned, and 

this accused person who had been given fifteen years of direct imprisonment was 

given two years, and in fact, because he had served four years of the fifteen years, 

he walked out of prison. And you wrote that judgement, Judge Phatudi, its in you 

bungle. 

 

JUDGE PHATUDI: No. 

 

COMMISSIONER MASUKU: It’s called [intervene] 

 

JUDGE PHATUDI: Which one is that? 

 

COMMISSIONER MASUKU: I’ll tell you now. Robert Sekrwele. 

 

JUDGE PHATUDI: Rob [intervene]  

 

CHIEF JUSTICE MOGOENG: Is that the same Phatudi, he seems to be surprised. 

 

[laughter] 
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COMMISSIONER MASUKU: [inaudible 01:35:27] 

 

CHIEF JUSTICE MTR MOGOENG: You see the same Phatudi or the one who has  

withdrawn?  

 

COMMISSIONER MASUKU: Oh, sorry, I apologise. 

 

[crowd noise and laughter] 

 

JUDGE PHATUDI: That’s not mine. 

 

COMMISSIONER MASUKU: That said I still would like to know what your view on 

that particular judgement because it's important just to hear what a judge thinks of 

this kind of approach to cases that involve kids who get raped like this. 

 

 

 

 


