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CHIEF JUSTICE MOGOENG:   Let’s go through your higher education process. 

When did you obtain your B Juris degree and where? 

ADV VAN RHYN:   Chief Justice I obtained my B Juris degree in 1994 at the 

University of the Free State. 

CHIEF JUSTICE MOGOENG:   Please put the mic a bit closer. What did you then 

do? 
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ADV VAN RHYN:   Then I started with the LLB course also at the University of the 

Free State in 1984, started during 1985 with the LLB for the next three years. 

CHIEF JUSTICE MOGOENG:   But at the same time, you caused articles of 

clerkship to be registered? 

ADV VAN RHYN:   I did in my second year of my LLB course, I started with the 

articles at Naude’s Attorneys in Bloemfontein1, now Patsoane and Henny. 

CHIEF JUSTICE:   At those days how much did they pay per month? 

ADV VAN RHYN:   Chief Justice I started off with a salary of R500 per month.  

CHIEF JUSTICE MOGOENG:   Yes, that sounds like it. And what then did you do 

after obtaining your LLB degree? 

ADV VAN RHYN:   After obtaining my LLB and finishing the articles at Naude's 

Attorneys, I left and joined another attorney firm in Bloemfontein for a period of a 

year and a half. And then I did my practical exams and was admitted as an attorney 

in October. 

CHIEF JUSTICE MOGOENG:   Were you treated with the respect you deserve as a 

woman? Were they gender-sensitive of they were there the typical challenges that 

women experience in a work environment?  

ADV VAN RHYN:   There were challenges. At this stage when I started my articles, 

we were two female articled clerks at the particular firm. A lot of the young men that 

started with me just finished their arming training, so, it was difficult because we 

were in the minority. But I have to say during that period, one of the partners at the 

firm said that he believes in the future they will appoint more female article clerks 
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because the females tend to more consciences of their duties. I don't know whether, 

but maybe it was to…. 

CHIEF JUSTICE MOGOENG:   What made you leave the attorney’s profession and 

become an advocate. In ‘94 I think you left. 

ADV VAN RHYN:   Yes. What convinced me at that stage was my mentor, Mr. 

Grobbelaar at Symington & De Kok Attorneys. He joined the bar and then he actually 

convinced me to also join the bar. 

CHIEF JUSTICE MOGOENG:   And upon joining was there support available. 

Briefs? Were there briefs available to you? Did at least your old firm give you the 

support you needed to stay on? 

ADV VAN RHYN:   Yes, in the beginning, what we did those days were mostly what 

we refer to as pro-deo cases. So, that kept us busy. At this stage, I think it was 

during 1998, 1999, the system however changed because in the beginning after 

finalizing a criminal matter, we would submit the account with the register, and we 

were being paid immediately. But then the system changed, and you had to submit 

your account with the Legal Aid Board, and that caused a bit of problems.  

CHIEF JUSTICE MOGOENG:   It took too long hey? 

ADV VAN RHYN:   It took long and that was the reason I resigned also as a member 

of the bar. I didn’t receive any income from the Legal Aid Board for more than a year. 

And that caused a bit of financial…And that was the primary reason why I resigned. I 

did not want to incur further dept at the bar. 

CHIEF JUSTICE MOGOENG:   What made you come back after leaving in 1999? 
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ADV VAN RHYN:   Looking back I think it was detrimental to my career to not be a 

member of the bar. And at that stage during 2011 I was again, I was re-married 

because my first husband passed away in 1985. So, I was re-married, and I had a 

little backup, financial backup. My husband actually convinced me to re-join the bar.  

CHIEF JUSTICE MOGOENG:   So, you stay at the bar excluding the two-year 

period over which you were away as a family advocate I think, is twenty-three years?  

ADV VAN RHYN:   Yes, Chief Justice, the appointments at the office of the family 

advocate, I was still practicing as an advocate. It was contract periods for one month 

at a time. So, I didn’t have an office at the family advocate office. I just went there 

from home to do the interviews and to compile the reports. So, it was not a, I was not 

working actually full-time for the family advocate office. 

CHIEF JUSTICE MOGOENG:   Yes. I know that briefing patterns are challenges 

particularly for women, but any reason why you didn't take silk after two decades of 

practice as an advocate?  

ADV VAN RHYN:   It crossed my mind several times, but in the Free State, work for 

silks I believe, it’s not that often that you get the opportunity being a woman as well. 

And you’re moving to a totally different fee structure, so, I was confident to stay 

within the limits that I knew without taking the decision to apply for silk. 

CHIEF JUSTICE MOGOENG:   You didn't want to kill your practice in other words?  

ADV VAN RHYN:   Yes. 

CHIEF JUSTICE MOGOENG:   Why in your own words do you believe you’re ready 

for this position? Just very briefly tell us why you believe you’re best equipped even 



5 
 

comparatively speaking for this position? In other words, if you minded to, even 

compared to the other two. Why you? In your own words. 

ADV VAN RHYN:   Chief Justice, I was contacted by or previous Judge President, 

Justice Molemela, and she requested me to consider acting, accepting an acting 

appointment. She actually said, I'm not going to no for an answer, and since the 

acting stints during last year, the beginning of this year. And actually, I was in Court 

last week for two days as well, presiding over a parted civil matter. I really enjoyed 

the experience. I believe that through my qualification, the period of experience at 

the bar, that I'm equipped, and I enjoyed the job. It was challenging, it's a lot of work, 

it's hard work, but I think that is the reason why I enjoyed it. 

CHIEF JUSTICE MOGOENG:   What is the longest period you’ve reserved a 

judgment for? 

ADV VAN RHYN:   It was more than two months, nearly three months. 

CHIEF JUSTICE MOGOENG:    But you’ve never gone beyond six months or 

something? 

ADV VAN RHYN:   No, no, no. I’ve not gone beyond three months. 

CHIEF JUSTICE MOGOENG:   Yes, yes. Thank you very much. JP. 

JUDGE PRESIDENT MUSI:   Thank you, Chief Justice. Ms. van Rhyn, the second 

husband that you’re referring to is currently the second most senior silk at the Free 

State Bar. 

ADV VAN RHYN:   Yes, indeed so. 
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JUDGE PRESIDENT MUSI:   Now, there is a very high attrition rate, especially when 

it comes to Black women at the Free State Bar. It's like a revolving door, they come 

in and then they go and then they're lost. What in your view are some of the 

reasons?  

ADV VAN RHYN:   The problem is to keep your practice going, especially in the 

beginning. During the first two years, payment of fees is a bit slow at present, and 

many of our junior members are relying on RAF instructions. And presently, I think 

it’s the same problem that I experienced many years ago, the RAF paying is a bit 

lacking behind. So, they wait, the junior members wait almost a year for getting paid 

for their legal services. Another aspect is, due to the transformation process also, a 

lot of the Black members, not only the females but also members of color, males, are 

being appointed in the private sector. Due to their qualifications as qualifying after 

the pupillage and being admitted as an advocate. And obviously, it provides more 

financial security to receive a monthly income. 

JUDGE PRESIDENT MUSI:   And is it not so, that we have always pleaded with the 

bar to think out of the box and come with some sort of interventions to keep them 

there, because the problem with the Free State is, the attorneys there are 

predominantly White and they don't just brief the Black Woman.  

ADV VAN RHYN:   Yes. I'm sorry JJP. What happened already I think in 2003, 2004, 

is there is a fund available, made available for our junior members and everybody 

contributes to that fund. So, junior members who experience a bit of financial 

problems may apply for financial assistance and I believe that will assist in the future. 

But I have to say in my experience during the past five years, there's been a change 

in the briefing practice and briefing patterns, and I believe it will increase in the future 
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as well. Because the new attorneys, the young attorneys, they are getting used to 

briefing woman. So, there are more and more women joining the bar. This year there 

are two Black young female women presently busy with their pupillage, and I believe 

waiting for the results of the exam. 

JUDGE PRESIDENT MUSI:   The fund that you're referring to, does not target 

women or Blacks, it's a fund for all juniors?  

ADV VAN RHYN:   Yes, yes.  

JUDGE PRESIDENT MUSI:   Lastly, you know that the demographics in the Free 

State when it comes to women, is that we currently have three White females, two 

Black females and one Indian female.  

ADV VAN RHYN:   Yes. 

JUDGE PRESIDENT MUSI:   Would your appointment in your view, benefit the 

province when it comes to transformation in terms of gender? 

ADV VAN RHYN:   In terms of transformation regarding gender, yes, because I’m a 

female. But the other objective in terms of section, I think it’s 174 of the Constitution 

is also transformation regarding race. 

JUDGE PRESIDENT MUSI:   That was the second question I wanted to ask you. 

ADV VAN RHYN:   Yes. I was short-listed, I'm here. The decision to appoint a judge 

for the position available is a decision and it one of the aspects this commission has 

to decide upon. Surely, it's important to transform the bench in the Free State, that's 

crucial and I agree with it and I accept it and I support it.  
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JUDGE PRESIDENT MUSI:   Thank you, Chief Justice, I have no further questions. 

CHIEF JUSTICE MOGOENG:   Thank you, JP. MEC. 

MEC QABATHE:   Thank you, Chief Justice. Me. Ilse, advocate Ilse van Rhyn. 

Dumela Me. 

ADV VAN RHYN:   Dumela Me. 

MEC QABATHE:   I see that you have acted quite several times. 

ADV VAN RHYN:   Yes. 

MEC QABATHE:   And I note that your husband serves as a senior counsel in the 

Free State's division. Could that somehow have given you an edit advantage to be 

acting against many others who are complaining that they do not get an opportunity 

to actually? Could it possibly [intervenes]…  

ADV VAN RHYN:   Have an influence? 

MEC QABATHE:   Ja. 

ADV VAN RHYN:   I doubt it. I do not think that that was one of the criteria that 

Justice Molemela took into…I don’t think that was one of her considerations that my 

husband is a senior advocate to ask me, and I doubt it whether it was on the 

considerations of our present JP. 

MEC QABATHE:   Okay. I’ve noted through your own submission as you were 

speaking here, that for you to step out and do something, you have to be pushed or 

encouraged. Firstly, by your husband, go and do this and all that, and then president 
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[Malamela] had to say, I’m not taking a no from you. I sense some reluctance in that 

you have to be gnashed before you could step out. Why is that? 

ADV VAN RHYN:   I do think it's due to the history. Due to this and I do accept it as 

detrimental to me that I resigned as a member of the bar in 1999. It was detrimental 

to my further career. And I'm always aware of that fact, but actually, I was one of 

those who didn't make it at the bar, at that stage. So, it's always in my mind, but the 

opportunity to act as a judge in the Free State division provided me with much more 

confidence.  

MEC QABATHE:   So, do you feel that because of the history, at times you are 

disadvantaged? 

ADVOCATE I VAN RHYN:   Yes, certainly at times, yes. But I have to add that there 

were many white male advocates, attorneys, attorneys who briefed me, White male, 

especially my mentor at Symington & De Kok who encouraged me. Definitely without 

a doubt. 

MEC QABATHE:   But do you believe that this country needs to deal with the 

transformation in terms of fair representation and the ensuring that the demo graphs 

of the country are [intervenes]… 

ADV VAN RHYN:   Indeed, I do. 

MEC QABATHE:   You do. 

ADV VAN RHYN:   I do, definitely. 

MEC QABATHE:   Thank you very much, Judge President.  
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CHIEF JUSTICE MOGOENG:   Thank you, Honorable MEC. Commissioner Msomi. 

COMMISSIONER MSOMI:   Thanks, CJ. Good afternoon council. 

ADV VAN RHYN:   Good afternoon commissioner. 

COMMISSIONER MSOMI:   It is generally accepted that ours is a progressive 

constitutional state and obviously it required progressive judges to interpret the 

constitution that we have, which has been hailed as one of the best in the world. 

What values are you bringing to the bench in a state like ours which as been hailed 

as a progressive constitutional state?  

ADV VAN RHYN:   I listened to the interview with Justice Cameron. Well, a section 

of the interview with Justice Cameron after his retirement and he said that he 

believes that every judge on the South African bench, should be an activist for justice 

and for equality and freedom and all the other values enshrined in our constitution. 

And I agree that judges should be activists for justice. And in so being a judge will be 

mindful of what happened in the past, and to apply the law and to ensure equality in 

the future. And I'm mindful of being impartial and to apply the law. And the 

constitution being the supreme law, which is one of the objectives. 

COMMISSIONER MSOMI:   And have you had an opportunity to develop our 

common law to be in line with the new, have you decided any matter> 

ADV VAN RHYN:   No, I haven’t had that opportunity. 

COMMISSIONER MSOMI:   Just on a lighter note, MEC greeted you in Sotho and 

you greeted her back. Do you speak the language as a matter of interest? 

ADV VAN RHYN:   No, I don’t, I don’t. 
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COMMISSIONER MSOMI:   Thank you.  

COMMISSIONER MAYA:   Thank you, commissioner Msomi. Commissioner Sigogo. 

COMMISSIONER SIGOGO:   Thank you, president. The BLA says you have not 

gained enough experience to be considered. The GCB says the judgments that you 

have considered did not involve issues pertaining directly to constitution and 

constitutional law. What is your comment?  

ADV VAN RHYN:   Regarding the first aspect, it was mentioned in that comment that 

I acted less than the required period, but if you take into account commissioner, I 

acted for a period of nine weeks initially and then the last term of 2018, the first term 

of this year, and since the 2nd of May, the whole of May, for a period during July also 

for two weeks in Virginia with a part-heard matter and I was in Court last week as 

well. And when calculating those weeks, it comes to a total of just less than 10 

weeks. Excluding the two weeks that I still have to go back to Virginia for the part-

heard matter. So, I don’t know whether that answers the first question regarding the 

period that I’ve acted? Second question? 

COMMISSIONER SIGOGO:   The GCB about you invoking the [intervenes]…  

ADV VAN RHYN:   The constitutional Court. Actually, in preparing for this interview, I 

read the judgment that I wrote, and I saw that in most of the judgments I refer to the 

Constitutional Court and the application of the principals of the constitutional law. I 

applied so, actually, I realize that the estimation of work regarding constitutional law 

that I gave in my application form, it has to be more than that. More than fifteen to 

twenty-five percent. 
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COMMISSIONER SIGOGO:    Thank you. In response to JP, you indicated that in 

the bar there were members of color. I want to understand, what did you mean that 

there were members of color?  

ADV VAN RHYN:   Well, we have Black members and we've got an Indian male 

member, he's actually my neighbor. And then we've got a Coloured female also.  

COMMISSIONER SIGOGO:   Oh, so, in short? 

ADV VAN RHYN:   Members of color, just not Black, all Black members. There's 

also an Indian member and that's the only reference to it.  

COMMISSIONER SIGOGO:   So, you were referring to Black people as members of 

color.  

ADV VAN RHYN:   Including Black people and an Indian male member as well as a 

Coloured female member. Those members of color. President if you may allow me.  

CHIEF JUSTICE MOGOENG:   Ja, we coming four now. That would be the fourth. 

COMMISSIONER SIGOGO:   It is a follow-up on this one and the last one. Thank 

you, Chief Justice, for the indulgence. The concept of people of color comes from the 

US, where black people are in the minority and they were referred to as people of 

the other color. And here in South Africa, they are in the majority. And still, the 

minority refers to them as people of color. How do you reconcile that?  

COMMISSIONER SIGOGO:   I did not want to not want to refer to the non-white 

members at the bar as the Black members, because it also included an Indian 

member, a member of the Indian race as well as Coloured female. And that’s the 

only reason that I refer to members of color, not due to any other reason.  
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COMMISSIONER SIGOGO: Thank you, Chief Justice. 

CHIEF JUSTICE MOGOENG:   You may wish to reflect on the use of the 

terminology non-anything. You say something is non it means there is a standard 

that you have failed to live up to. You are non that standard. And I know you are 

innocent, you're just using it, you don't' mean any harm. But words are very 

important. Commissioner Norman.  

COMMISSIONER NORMAN:   Thank you very much, Chief Justice. Good day, good 

afternoon Ms. Rhyn.  

ADV VAN RHYN:   Good afternoon commissioner. 

COMMISSIONER NORMAN:   There’s just a period in your application, I tried to look 

at the years. There seems to be a period that’s unaccounted for. May I just draw 

your attention to page 21. Do you have your…? 

ADV VAN RHYN:   I beg your pardon, I do not have a copy. 

COMMISSIONER NORMAN:    Any bundles. Oh, sorry. 

ADV VAN RHYN:   I haven’t got any… 

COMMISSIONER NORMAN:    No bundle for her? 

CHIEF JUSTICE MOGOENG:   Maybe you could just mention the year. 

ADV VAN RHYN:   Maybe I’ll be able to remember it. 

CHIEF JUSTICE MOGOENG:   Yes, just mention the year she would know. 
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COMMISSIONER NORMAN:   Yes, thank you, Chief Justice. On page 21 you've put 

in, October 1999 resigned as a member of the Free State Society of Advocates and 

commence practice as an independent advocate. And then you've got March to April 

2003 as acting magistrate, domestic violence Court. And then you have 2004 and 

2005. Then from then, you re-joined, they were a family advocate?  

ADV VAN RHYN:   Yes. 

COMMISSIONER NORMAN:   And then you re-joined the Free State Society on the 

1st of November 2011. But there’s a period 2005 to 2016 that I can’t find when I look 

at your documents. 

ADV VAN RHYN:   I understand. Commissioner, from my resignation as a member 

of the bar at the end of 1999, I continued to practice as an advocate. I just practiced 

from home, throughout the whole period. So, I never stopped practicing as an 

advocate. 

COMMISSIONER NORMAN:   Oh, so, in essence, what you need to put in, would 

be from 2006 up to 2011 when you re-joined, also continued as a so-called, 

practicing independently of the bar. 

ADV VAN RHYN:   But it includes the period when I was appointed at the family 

advocate. As I explained, the appointment at the family advocate was for a contract 

period. I just went to their officed to conduct an investigation and then to write the 

report while not at the office at the family advocate. So, I just used their office to 

conduct the investigation and then [intervenes]…  

COMMISSIONER NORMAN:   But and you were practicing outside the bar. 
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ADV VAN RHYN:   During that time, I continued to practice as an independent 

advocate. Throughout the whole period, since I joined the bar in 1994, I practiced as 

an advocate until today. 

COMMISSIONER NORMAN:   Thank you. Just one aspect on, there's a judgment 

that you've attached. It's an appeal judgment. Corum Mathebula J, Opperman J, and 

van Rhyn J. No, no, no, I'm so sorry. I beg your pardon Chief Justice, sorry. I opened 

the first page on the wrong page. I beg your pardon. This one is Mathebula J and 

van Ryhn AJ, 23rd April 2018 and it’s the…no man, no. Please forgive me. 

ADV VAN RHYN:   No problem. 

COMMISSIONER NORMAN:   The judgment I want to refer you to is the Carl 

Jacobus van Heerden versus Scion Trading, page 159 president. Page 159. Thank 

you. I would like to draw attention to paragraph 4 which appears on page 160. 

ADV VAN RHYN:   Yes. 

COMMISSIONER NORMAN:   This was a summary judgment. 

ADV VAN RHYN:   Application. 

COMMISSIONER NORMAN:   Application, am I right? 

ADV VAN RHYN:   Yes. 

COMMISSIONER NORMAN:   I would like to look at paragraph 4. On 22 November 

2017, the defendant entered an appearance to defend the action. On 2 February 

2018, more than two months later the plaintiff gave you notice of his intention to 

apply for summary judgment to be heard on 22 February 2018. In the usual 
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supporting affidavit, the plaintiff stated this and that and then you deal with that. Do 

you by any change deal, because I couldn't find it, but I don't want to assume, maybe 

you did differently. Deal with requirements in Rule 32 (2) about when summary 

judgment can be brought, the application for summary judgment. Because what you 

deal with is the defence, but I don't see you dealing with the timing of the bringing of 

the summary judgment.  

ADV VAN RHYN:   What I can remember in that case, there was a delay in time, but 

it was not one of the contentious aspects at the hearing of that application.  

COMMISSIONER NORMAN:   No, but 32 (2) says, the plaintiff shall within fifteen 

days after the date of delivery of notice of intention to defend, deliver notice of 

application for summary judgment together with an affidavit made by himself or by 

any other person, who can swear positively to the facts verifying bla, bla , bla. 

Because once they are past the fifteen days, then you enter what is called the usual 

order. That summary judgment is refused, notice of intention to defend is, then all of 

those orders. So, I just want to understand on what basis then did you continue with 

it, seeing that paragraph 4, it was very apparent that that was already out of time and 

it ought not to have continued as a summary judgment. 

ADV VAN RHYN:   If I remember correctly that application was placed on the role 

previously and it was postponed by agreement if I’m correct. That was the reason for 

the time period that I did not reflect in the judgment.  

COMMISSIONER NORMAN:   Yes, but there is a critical time period, do you agree 

with me? Because the rule it makes it a shall, that you shall deliver your application 

for summary judgment within that period, fifteen-day period.  
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ADV VAN RHYN:   I understand. I cannot specifically remember the facts in that 

matter, but I know that that was not an issue that was argued or contested by any 

party. That is all that I can remember. Thank you. Thank you, Chief Justice. 

CHIEF JUSTICE MOGOENG:   Thank you so much, Mam. President Maya.  

COMMISSIONER MAYA:   Thank you, Chief Justice. Good afternoon. 

ADV VAN RHYN:   Good afternoon, President Maya. 

COMMISSIONER MAYA:   What is the composition of the Free State-bound? Can 

you just give us a break down in terms of race and gender? 

ADV VAN RHYN:   I think there's in total, there are thirteen senior members and 

sixty-two, sixty-three junior members. I think currently there are fourteen Black male 

members and we are presently thirteen female members. Two new female Black 

members from Johannesburg joined the Free State bar during this year. And there’ 

currently also two Black female members who just wrote their practical exams, their 

admission exams during August. 

COMMISSIONER MAYA:   Can you just explain something I found quite strange 

over the years. I’ve been at the SCA for fifteen years now, and in all that time, I have 

very seldom seen members of the Free State bar, including the senior ones at the 

SCA. It seems that the preference is given to the practitioner form outside. Do you 

know why that is? Or maybe could it be a lack of confidence in the skill down there?  

ADV VAN RHYN:   It's possible, it's also possible that many of the cases that land 

up in the Supreme Court of Appeal are cases that originate from the other provinces. 

I've appeared in the Supreme Court of Appeal only once while it was still the Appeal 
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Court for a criminal appeal. That was many years ago and judge van den Heever 

was still. So, that was the last time, but I cannot really say why the senior members 

of our bar does not appear in the Supreme Court of Appeal on that regular basis. It 

depends upon the question from where the case originates. Whether it's a Cape 

Town matter of from the Eastern Cape.  

COMMISSIONER MAYA:   No, that includes even local matters. That’s why I found 

it quiet, you know, odd. 

ADV VAN RHYN:   Ja, that senior members from especially Johannesburg is 

briefed. 

COMMISSIONER MAYA:   So, you have appeared there only once in the early to 

mid-1990s. 

ADV VAN RHYN:   Yes. 

COMMISSIONER MAYA:   All right, okay. Thank you. 

ADV VAN RHYN:   Thank you. 

CHIEF JUSTICE MOGOENG:   Thank you so much, president. Honorable Lucas.  

COMMISSIONER LUCAS:   Thank you very much honorable Chief Justice. Goeie 

more advokaat van Rhyn. Is dit al middag? Goeie middag. 

ADV VAN RHYN:   Goeie middag, ja. Goeie middag commissioner. 

COMMISSIONER LUCAS:   Ja, ek het gedink dat ek jy kom mos van die Vrystaat af, 

laat on so bietjie Afrikaans praat. My question is with regards to your experience in 

the gender-based violence area, Court. Particularly if you look at a whole, the issue 
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of gender-based violence has become a very thorny issue. Escalating and currently 

is really a current issue that is concerning all of us. Even last week, I wanted to say 

it, but I didn’t get an opportunity to say, I’m very much pleased that all the three arms 

of State are in agreement that more needs to be done with regards thereto. But my 

question to you is just to share a little bit of experience if you compare what was put 

in place in that stage 2003, around there, 2005. Within comparison with what we are 

trying to do 2019 and how can you, in fact, advise us, if I mean, I just decided to ask 

that generally because of your experience. Thank you. 

ADV VAN RHYN:   When I started acting in last year, I was involved with a few, on a 

Monday, a few appeals and I appeared in those matter with judge Rampai, and all of 

them were rape cases and I expressed my concern to judge Rampai that it seems as 

if those cases are increasing. The rape cases, the rape appeals at the High Court, 

and he confirmed my observation, that it is indeed so. There are more rape cases on 

appeal in the High Court, on the High Court roll. So, what we hear on the news and 

what we hear on the radio is in fact true. There’s an outbreak and an increasing 

amount of gender violence, rape matters. I don’t know what the reason for the 

increase is. I believe that social workers, people who work with those cases will be 

able to give the reasons for the increase. But it’s a fact, it is happening. And the 

Courts, people are looking to the Courts to increase the sentences and to deal 

harshly with perpetrators of gender violence. 

CHIEF JUSTICE MOGOENG:   Well, just in passing. In your experience, if you look 

at the overwhelming majority of people accused of rape, where they are business 

people or wealthy people, learned people, or people who live in the deplorable 

conditions, unemployed, shack dwellers. People whose dignity has been severely 
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damaged. What is your experience? Not that it's an excuse, but where do we find the 

overwhelming majority of perpetrators of these offenses? And maybe that's where 

the root causes lie. 

ADV VAN RHYN:   Yes. I do agree with the perception that it is people with 

sometimes not income, desperate circumstances prevailing, but it also appears in all, 

within all ranges [intervenes]…  

CHIEF JUSTICE MOGOENG:   I was asking the overwhelming majority, is it evenly 

balanced or do you find more in people whose dignity has been severely undermined 

by the conditions in which they live. You find many professors, many Teachers, 

Doctors, Magistrates, Judges, people who don’t lack, who live in reasonable 

accommodation. 

ADV VAN RHYN:   No, it does appear [intervenes]…  

CHIEF JUSTICE MOGOENG:   Is it evenly balanced or not? 

ADV VAN RHYN:   Definitely not. 

CHIEF JUSTICE MOGOENG:   That’s what I was asking. Prof. 

COMMISSIONER NTLAMA:   Thank you CJ. Good afternoon colleague. 

ADV VAN RHYN:   Good afternoon. 

COMMISSIONER NTLAMA:   You have a judgment you delivered last year May 

about the rape of a five-year-old girl, where you dismissed the appeal. 

ADV VAN RHYN:   Yes, I remember that matter. 
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COMMISSIONER NTLAMA:   Yes. My issue is the comment that you made. Other 

than the fact that the child was young, and also five years [intervenes]…  

ADV VAN RHYN:   Old at the time of the rape. 

COMMISSIONER NTLAMA:   Do you still remember the case? 

ADV VAN RHYN:   Yes, I do remember the matter. Yes, it was an appeal and I sat 

on that matter with judge Mathebula. 

COMMISSIONER NTLAMA:    The issue that I have [intervenes]…  

CHIEF JUSTICE MOGOENG:   The mic is off Prof. 

COMMISSIONER NTLAMA:   The concern that I have is that the jurisprudence is 

there, that when you approach the matters of this nature, you have to adopt a holistic 

approach. Although you have to tread carefully. But this is a five-year-old child. 

ADV VAN RHYN:   Indeed so. 

COMMISSIONER NTLAMA:   Now, you found this child, that the evidence that she 

presented was not good enough to warrant the conviction to an extend and eighteen 

years sentences. 

ADV VAN RHYN:   Sentence. Yes, was overruled. It does not only concern the 

evidence of the minor child, who was six years old at the time when she gave the 

evidence. It was also the difference in the evidence presented by her sister and the 

evidence presented by the minor that caused doubt concerning the guilt of the 

accused. So, you have to tread carefully when there’s a minor giving evidence. The 

questions presented to the minor, some of the questions I repeated in the judgment, 
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to explain the reasoning that some of the questions the child could not answer 

properly. She once, sometimes she would say yes to the same answer and the next 

time the question was repeated, she would say no. So, it caused doubt in my mind 

regarding the guilt of the accused. And judge Mathebula agreed. 

COMMISSIONER NTLAMA:   It’s fine, but it’s not fine. We’ll talk some more. 

CHIEF JUSTICE:   Advocate Masuku.  

COMMISSIONER MASUKU:    Hey. 

(laughter) 

Thanks, Chief Justice. Just to follow up on the question asked by prof. The questions 

you repeated in your judgment are set out in paragraph 3, and I’ll read them, but I 

won’t read the issues that I don’t want to read. As you say, on several occasions the 

complainant faulted to respond to questions put to her in an appropriate way, and at 

times indicated that she does not understand the question. The following examples 

will illustrate the point. Yes, what happened then? And then the child says, he 

undressed and then inserted his inside my mouth. Okay, and then what did he 

undress. The child says his pants. Where in the shack were you when this 

happened? The child says I was inside. Was there anything else in the shack. The 

child says no Your Worship. Then the Court says what was in the shack. She says it 

was my sister's books. And did you see his uhm and she said yes? What did it look 

like? And the child says it was not okay. Can you describe it to us? She says no. And 

what was he wearing when he inserted his in your mouth? And then he says he was 

wearing pants Your Worship, trousers. And after he undressed? And she says I do 

not know. And then you criticism of that evidence, is that the complainant's answers 
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to some of the question posed to her indicates that her power of observation, 

recollection and communicative skills, raises the question whether she has the 

capacity to understand the questions put to her, and frame and express intelligence, 

sorry, capacity to understand the questions put to her and frame and express 

intelligent answers in relations thereto. The reason for evidence to be given under 

oath, or in this case where a child is admonished to speak the truth, is to ensure that 

the evidence given is reliable. Now, on what basis did you not believe this child? And 

on what basis did you suggest that these answers, were answers that did not reflect 

a proper observation of what happened. Because as I read them, they’re quite clear 

of what happened. 

ADV VAN RHYN:   Yes, but those are not the only answers that the child gave 

during her evidence. On reading of the whole, the record, you get the impression, I 

that’s the impression that I got, that this child was not able to relate what happened 

to her. And I discussed the matter with judge Mathebula before we delivered the 

judgment, and we came to the conclusion that it is possible that this child was 

influenced to give certain answers. So, in that sense and taking into consideration of 

the difference of the child’s evidence and her sister’s evidence. Even advocate 

Georgy who appeared on behalf of the State, argued, leave the evidence of the 

sister and just concentrate on the evidence of the child, due to the inconsistencies of 

the two witnesses. And that is the reason at the end that we decided to, due to the 

doubt that existed in our minds, not to convict…. 

(sigh) 

CHIEF JUSTICE MOGOENG:   To uphold the conviction? 

ADV VAN RHYN:   Indeed so. 
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COMMISSIONER MASUKU:   Thank you, Chief Justice. 

CHIEF JUSTICE MOGOENG:   Thank you, Sir. Thank you. Commissioner Fourie. 

COMMISSIONER FOURIE:   Thank you, Chief Justice. Good afternoon, goeie 

middag.  

ADV VAN RHYN:   Good afternoon commissioner. 

COMMISSIONER FOURIE:   Advocate van Rhyn, I’ve got two questions for you. 

The one relates to parted matters and reserved judgments. 

CHIEF JUSTICE MOGOENG:   Just bring it closer commissioner Fourie and on the 

side you face, when you speak. 

COMMISSIONER FOURIE:   I hope it’s better now. 

ADV VAN RHYN:   Yes, indeed so. 

COMMISSIONER FOURIE:   The one relates to reserve judgments and parted 

matters. And the other one is just a transformation question. In your questionnaire, 

you say that you reserved two judgments in matters that were heard on the 2nd and 

the 3rd of May. Your questionnaire was completed on the 26th of June. I heard you 

earlier saying that I haven't reserved matters for more than three months. Can you 

give an indication when you gave judgment in those two matters?  

ADV VAN RHYN:   Those judgments were delivered, the end of July, the beginning 

of August. Both of those, well it was, yes, three judgments. 
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COMMISSIONER FOURIE:   But still talking about these judgments, I see that 

during your acting stints, it happened that you had several part-heard criminal 

matters.  

ADV VAN RHYN:   Yes, especially [intervenes]…  

COMMISSIONER FOURIE:   Which you had to go back for as well as a civil matter 

that you had to go back for. 

ADV VAN RHYN:   Yes. 

COMMISSIONER FOURIE:   Is that the one you had to go back for last week? 

ADV VAN RHYN:   No, the civil matter was the one that we finalized the evidence 

last week and the matter was now postponed to the pre-trial role for the record to be 

typed and for heads of arguments. So, presently I do not have any reserve 

judgments. 

COMMISSIONER FOURIE:   Okay. 

ADV VAN RHYN:   And I beg your pardon, the criminal matter was also disposed of 

and the judgment delivered already in July. 

COMMISSIONER FOURIE:   I appreciate the fact that matters can become parted. 

One obviously tries to avoid that at all costs.  

ADV VAN RHYN:   Indeed so. 

COMMISSIONER FOURIE:   But the two reserved judgments that I refer to where 

you say gave judgment in July and August. They happen to be opposed applications. 
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But they were part-heard and finalized on the 2nd and 3rd of May. My question to you 

is, just explain to me how does an apposed motion becomes part-heard?  

ADV VAN RHYN:   Those, it was actually about three applications with counter 

applications as well. And the matters were placed on the role in March I think and 

was postponed to be heard on the 2nd and the 3rd of May. 

COMMISSIONER FOURIE:   And the second question I said would be a 

transformation one. You said that you understand the transformation agenda and 

that you fully in agreement there with that so how I understood your question and 

that's also how I'd perceived what you had to say here today. But hypothetically, if 

one has a situation where you have an African woman and a White woman equally 

deserving, from a transformation point of view, what would you then do, if, for 

example, there's one position to fill? 

ADV VAN RHYN:   As you presented the criteria, then the position should go to the 

African woman. 

COMMISSIONER FOURIE:   Thank you, advocate van Rhyn. Thank you for being 

here. Thank you, Chief Justice. 

CHIEF JUSTICE MOGOENG:   Thank you so much, commissioner Fourie. Advocate 

van Rhyn, you're excused. Thank you so much, Mam, for coming.  

ADV VAN RHYN:   Thank you. 

CHIEF JUSTICE MOGOENG:   Thank you. 


