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ADV DA SILVA: As can be expected in the circumstances. 

CHIEF JUSTICE MOGOENG: Thank you.  You were a professional assistant for 

about three, four years after completing your articles of clerkship? 

ADV DA SILVA: That’s correct, Chief Justice. 

CHIEF JUSTICE MOGOENG: Any reason why you didn’t decide to start your own 

practice or seek a partnership somewhere? 

ADV DA SILVA: I did think of those things but there were members of the Bar 

that really inspired me, and I enjoyed watching them and I got motivated by that.  

And truth be told I don’t like admin when I was an attorney.  I prefer dealing with the 

law. 
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CHIEF JUSTICE MOGOENG: Are you happy to tell us who inspired you?  One, 

two or three? 

ADV DA SILVA: There was Judge President Banange, we used to work - my - as 

to a law firm my erstwhile employer would brief him or through the office of the State 

Attorney we’d work with him and that’s where I really started getting excited 

because, if I can say this, the JP has that energy for his to encourage you know, 

someone to apply themselves to the law.  There was also Justice Mhlange.  At that 

stage I was - my firm briefed him in a very big matter involving about six hundred and 

seventeen million Rand.  And then I would see from time to time, advocates Deelwa 

as well as advocate Ducarda.  So, I'd say they encouraged me, they inspired me, 

and it was on that basis that I decided that I wanted to do pupillage. 

CHIEF JUSTICE MOGOENG: And you’ve been an advocate for about 14 years? 

ADV DA SILVA: That’s correct Chief Justice. 

CHIEF JUSTICE MOGOENG: Has work been flowing as well as you would have 

wanted to or not quite? 

ADV DA SILVA: Chief Justice, I will have to start with a little bit of history.  When 

I joined the Bar, it was at a time when Justice, President Myer, sorry, had been 

elevated.  I was basically the only female at the Bar.  And through various 

advocates, I can name them, some of them are here, they would refer work to me.  

They would also introduce me to an attorney.  So, my experience was a very good 

one.  The State Attorney’s office did support me as well as a lot of the black firms in 

Umtata.  They did support me.   

CHIEF JUSTICE MOGOENG: And for how many months in all would you say 

you’ve acted? 

ADV DA SILVA: It's about twenty-four weeks when I calculate, including this 

year.  It's just about five months Chief Justice. 

CHIEF JUSTICE MOGOENG: Was it a struggle to act for the first time?  Did you 

struggle with producing judgements on time or was it not as difficult as all that? 
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ADV DA SILVA: I don’t want to say it was enjoyable in case I come across as 

conceited, but it was enjoyable.  I remember that when I started acting, Justice 

Spetse was the Deputy Judge President in Umtata, and he would just say, you are a 

Judge, deal with the matter as a Judge.  And it was easy.  And I think my experience 

also in practice was of assistance because I was able to identify issues.  I was able 

to pen judgements and I had a lot of assistance and guidance from other Judges, 

especially Judge Millar.  He was of great assistance to me.  So yes, it was a good 

experience. 

CHIEF JUSTICE MOGOENG: How long does it generally take you to finalise a 

judgement? 

ADV DA SILVA: Chief Justice, I usually have a turnaround of about a month or 

two.  There was only one instance where I took five months.  But that instance was 

because I had been acting, then due to high blood pressure, I was pregnant at the 

time, I had to stop acting.  The reason why my doctor insisted I stop acting was 

because the previous time I was pregnant my child died due to the high blood 

pressure.  So, for that reason I was then - I could not work and I had to be 

hospitalised as well.  But as soon as I came out and I was fine, I penned the 

judgement. 

CHIEF JUSTICE MOGOENG: From what you're saying, you're ready? 

ADV DA SILVA: I'm ready.  JP?  Thank you, JP. 

JUDGE PRESIDENT MBENENGE: Good afternoon counsel. 

ADV DA SILVA: Good afternoon Judge President. 

JUDGE PRESIDENT MBENENGE: I'm constrained to declare that we worked 

together for many years.  I've actually observed that the majority of judgements that 

you’ve referred to in your CV, are judgements wherein you and I had been involved 

as counsel, right up to the Constitutional Court. 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE:  And in fact, you were my pupil? 
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ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE: You actually approached me, finding out 

whether it was wise for you to join the Bar and I encouraged you to do so? 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE: Thank you.  Your profile reveals that you 

are a Portuguese citizen born in Mozambique? 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE: You grew up and attended school, including 

tertiary level education in South Africa? 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE: You were trained and boarded as a lawyer 

in South Africa? 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MBENENGE: Do you believe that it is incumbent on you 

to explain to the constituency that you intend serving, to explain the situation? 

ADV DA SILVA: Yes, I do believe. 

JUDGE PRESIDENT MBENENGE:  You may do so.   

ADV DA SILVA: I want to start off by saying I am very mindful of the fact that I 

need not be a South African citizen to apply for Judgeship, that’s the starting point.  

Then I also want to bring attention to this commission that, I left Mozambique when I 

was around six years old.  The reason my parents left Mozambique was because 

there was a bombing near our house from what they tell us.  It's a bombing wherein 

the South African government believed they were ANC members there.  So, after 

that my father took the decision to uproot his family.  We then moved to Swaziland 

for about a year, then relocated to Pietermaritzburg where we lived for also a year 

until we moved to Umtata.   And I've lived in Umtata ever since.  But my parents 

never lost their commitment to their home.  They were very committed to 
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Mozambique.  Emotionally attached to Mozambique.  And inevitably that attachment 

transcended to all their children.  Even though I've lived in South Africa, I believe 

South Africa is my home.  Truth be told, if I go to Mozambique at most, I'll go for two 

weeks.  I don’t go for more than that.  So, I've lived in South Africa, I believe I'm a 

South African but there was also that part of me that was attached to Mozambique 

through my parents.  And for all these years I've retained my Mozambican 

citizenship, but I had to renounce it because Mozambique acknowledges you can 

have a Portuguese passport and citizenship but does not accept any other 

citizenship.  For that reason, I have renounced now because I also want to show 

South Africa who I believe is my country.  And who's people I believe are my people 

that I am committed to being a Judge in South Africa, if elevated. 

JUDGE PRESIDENT MBENENGE: Thank you.  The association of Regional 

Magistrates of Southern Africa has remarked in relation to State versus Matwa.  That 

is one of the cases to which you referred in your CV, that there was a conflation of 

negligence, the test for negligence and intention in the form of Dolus eventualis, 

have you got any comment to make in relation to that? 

ADV DA SILVA: I did, I should - I would like to request an opportunity.  Having 

read the comments I prepared something in answer to that, and I'd like the 

opportunity just to read it.  So as to express the point I want to drive.   

CHIEF JUSTICE MOGOENG: How long is it?  Because depending on the length 

we may have to manage it differently. 

ADV DA SILVA: Chief Justice it won't take me more than two minutes to read.  

Two or three minutes at most.  

CHIEF JUSTICE MOGOENG:  It's quite a bit, but it's okay. 

ADV DA SILVA: Thank you Chief Justice.  This is my response to what they're 

saying.   

“I am aware that in criminal cases, dolus eventualis requires that the accused in fact 

subjectively foresaw the consequence of his actions.  In Jacob Humphreys versus 

the State, 2015, volume 1 SA, 491 SCA Brun Jay had the following to say, 
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 “It is not enough that the accused should objectively have foreseen the 

possibility of the harm occurring.  That would constitute negligence and not dolus in 

any form.  One should also avoid the flawed process of deductive reasoning that 

because the accused should have foreseen the consequences, it can be concluded 

that he did.  That would conflate the different tests of dolus and negligence.  On the 

other hand, like any other fact, subjective foresight can be proved by inference.  

Common sense dictates that the process of inferential reasoning may start from the 

premise that, in accordance with common human experience, the possibility of the 

consequence that ensued would have been obvious to any person of normal 

intelligence.  The next logical step would then to be to ask whether in light of all the 

facts and circumstances of this case, there is any reason to think that the accused 

will not have shared the foresight derived from the common human experience with 

other members of the general population” 

Now, I've quoted that from the Humphreys case.  I read this to be in line with my 

conclusion that, this is my response now. 

I read this to be in line with my conclusion that on my assessment the accused ought 

to have foreseen.  Put differently, and with a slight paraphrase of what Brun JA says.  

In light of all the facts and circumstances of this case, there is no reason to think that 

the accused would not have shared the foresight derived from common human 

experience with other members of the general population.  To the extent that the 

accused in my case, claims not to have subjectively shared that foresight, my 

conclusion is that he ought to have shared it.  There is not much difference between 

that and what Brun JA says in his judgement.  That’s my response to that. 

JUDGE PRESIDENT MBENENGE: Thank you.  What role if any have you 

played in the transformation of the legal profession? 

ADV DA SILVA: My role has been one to mentor pupil and to ensure 

transference of skills.  I have, as from 2009 at a stage when I was only in practice as 

an Advocate, for about four years or three years, I was appointed as a pupillage 

mentor and since then I have been mentoring pupils.  This year as well I've had a 

pupil.  I've also ensured that I've transferred skill, especially to women and black 

women.  That is actually a passion of mine. 
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JUDGE PRESIDENT MBENENGE: Have you ever led a black woman? 

ADV DA SILVA: I have led but it was mostly in drafting.  I have led upon request; 

I've led a coloured woman which I would say is a black woman.  Other women who 

have requested for me to lead them have been white women. 

JP MLAMBO: Thank you CJ. 

CHIEF JUSTICE MOGOENG: Thank you JP.  Maybe before I call upon the 

Premier, I just want to clarify something. 

ADV DA SILVA: Yes, Chief Justice? 

CHIEF JUSTICE MOGOENG: I thought JP, if you could please switch off your 

mic, I have thought Mozambique as a sovereign state has the possibility for its 

citizens to have Mozambican citizenship.  But I noticed that you have not reflected 

Mozambican citizenship here as Portuguese which seems to suggest that it's 

Portugal as opposed to Mozambique.  Would you like to clarify that please? 

ADV DA SILVA: Thank you for the opportunity.  When I took the decision to apply 

for South African citizenship, I went down to Mozambique to assess what was the 

requirements.  And they told me, once you have South African citizenship, 

Mozambique will renounce your Mozambican citizenship, because Mozambique will 

not allow that.  So, I then started the process of renunciation.  By the time I started 

the process of applying for South African citizenship, my citizenship with 

Mozambique had been renounced. 

CHIEF JUSTICE MOGOENG: Oh, I don’t think that I've made myself clear.  You'll 

see the documents, citizenship it says Portuguese. 

ADV DA SILVA: Yes, I do have Portuguese citizenship. 

CHIEF JUSTICE MOGOENG: Oh, so you are not a Mozambican, did you have 

dual citizenship? 

ADV DA SILVA: Yes. 

CHIEF JUSTICE MOGOENG: Oh, I see. 
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ADV DA SILVA: Mozambique only allows you to have Portuguese citizenship. 

CHIEF JUSTICE MOGOENG: Is that so? 

ADV DA SILVA: Yes, because I've got both of those and always allowed, and I've 

used them interchangeably.  But they do not allow you any other citizenship. 

CHIEF JUSTICE MOGOENG: So, are you renouncing even the Portuguese one? 

ADV DA SILVA: Sorry? 

CHIEF JUSTICE MOGOENG: Are you renouncing the Portuguese citizenship? 

ADV DA SILVA: I don’t have to do that because Portugal does allow for dual 

citizenship. 

CHIEF JUSTICE MOGOENG: So, you want to have dual? 

ADV DA SILVA: Yes, South Africa allows it as well. 

CHIEF JUSTICE MOGOENG: I know.  I just wanted to understand.  So, 

okay…[intervenes] 

ADV DA SILVA: It's part of my history. 

CHIEF JUSTICE MOGOENG: No, I know.  I just wanted to know if you don’t want 

to be only a South African citizen, you want one leg in Portugal and another leg in 

South Africa. 

ADV DA SILVA: When you put it like that Chief Justice, it sounds very selective. 

CHIEF JUSTICE MOGOENG: Maybe I want you to feel guilty, but anyway, 

Premier? 

ADV DA SILVA: I think with time Chief Justice, I will make my decision, but it's 

one step at a time because this is an identity. 

CHIEF JUSTICE MOGOENG: Honourable Premier, over to you. 
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PREMIER MABUYANE:   Thank you very much CJ.  It would have been 

progressively correct for her to keep the Mozambican one with South African one, 

that would be very super African.  Just a comment to pass.  Just a quick question, 

the seat of the Provincial Division of the Eastern Cape High Court is in 

Grahamstown.  And in many commercial matters, that’s where our people are being 

litigated.  Half of our population in the Eastern Cape resides across the Kei.  We've 

got someone who must travel as far as Bizana, 500 kilometres away from 

Grahamstown just to appear on a matter like this.  What's your view on this? 

ADV DA SILVA: I may be seen as unpopular, but my view is that the seat should 

not be in Grahamstown.  Because of that very reason, it's too far away, it makes 

justice inaccessible to people.  And the whole point of having courts is for access to 

justice for the people.  And if you have to go - for example, you have a case that 

arises, is it King Williamstown, you have to go to Grahamstown.  You have a case 

that arises in Bizana, if the High Court in Umtata doesn’t have jurisdiction for some 

reason, you have to go to Grahamstown.  It's too far.  And then what happens is, you 

have people who don’t even have the money, who must then brief an attorney in 

Umtata, who must then brief an attorney in Grahamstown, it's just multiplicity of 

costs. 

PREMIER MABUYANE: Through you CJ, once more, in your own way of probably 

thinking, does the current Justice system of our country serve the ordinary people of 

this country? 

ADV DA SILVA: I do believe so, yes. 

PREMIER MABUYANE: Okay, thank you. 

ADV DA SILVA: Thank you. 

PREMIER MABUYANE: Thank you very much. 

CHIEF JUSTICE MOGOENG: Thank you Premier, Commissioner Mphofu? 

COMMISSIONER MPOFU: Thank you.  Good afternoon. 

ADV DA SILVA: Good afternoon Commissioner. 
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COMMISSIONER MPOFU: Another declaration.  One question which comes 

from the declaration because I've heard you as my opponent.  I've also heard you 

sitting on the bench when I appeared.  And the question really relates to the one 

case where you were my opponent.  The case of Fana Hlongwane and others, it was 

a civil claim.  Now in that case, without mentioning names, there was, let's just say, 

not all the practitioners behaved ethically.  But you, I was quite impressed by the fact 

that you had the opportunity maybe to join in, but your behaviour was quite 

professional. 

ADV DA SILVA: Thank you. 

COMMISSIONER MPOFU: Now, in relation to that, to what is the importance 

of that?  Of counsel’s professional and ethical integrity?  And the ability of a Judge to 

rely on Counsel's word without having to double check what that counsel is saying, 

how does that work or enhance the entire system?   And how will you ensure that 

that continues if and when you are elevated? 

ADV DA SILVA: Commissioner, let me start off by saying here, when parties 

litigate, it is parties who litigate.  It is not the lawyers who litigate.  The role of the 

lawyers is to bring some for - to ensure even when their clients are losing, that they 

lose with dignity.  In that case you spoke about, my client had to make concessions, 

my role was to ensure that my client made concessions, not only within the law but 

also safeguarded the fund states.  Now it is imperative that counsel be ethical 

because there are times that a Judge may not be aware of every area of the law.  

And if the judge will be relying on counsel to bring to their attention, where counsel 

misleads the court, that’s denial of justice in my view. 

COMMISSIONER MPOFU: Thank you Chief Justice. 

CHIEF JUSTICE MOGOENG: Thank you so much Advocate Mphofu.  JP 

Mlambo? 

JUDGE PRESIDENT MLAMBO: Good afternoon Advocate Da Silva. 

ADV DA SILVA: Good afternoon JP. 
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JUDGE PRESIDENT MLAMBO:   I've looked at your questionnaire and 

correct me if I'm wrong, you’ve acted for a total of 21 weeks, would that be correct? 

ADV DA SILVA: At the time, that I submitted the questionnaire it was 21 weeks, 

but subsequent to that, I also had a four-week acting stint. 

JUDGE PRESIDENT MLAMBO:   So that’s 25 weeks? 

ADV DA SILVA: That’s correct. 

JUDGE PRESIDENT MLAMBO:   What did you do in these 25 weeks? 

ADV DA SILVA: In these 25 weeks, I've been exposed to criminal law, both in 

terms of a criminal trial and four bench appeals.  I've also have had to do post 

motions, unopposed motions and civil trials.  As well as four bench appeals in civil 

matters.  And I've, in the four bench appeals, I've had to pen the judgements at 

times. 

JUDGE PRESIDENT MLAMBO:  Did you sit in full court appeals? 

ADV DA SILVA: Yes. 

JUDGE PRESIDENT MLAMBO:   How many? 

ADV DA SILVA: Three judges.  Sorry, sorry, three this term, three this year. 

JUDGE PRESIDENT MLAMBO:  Did you write any of them? 

ADV DA SILVA: Yes, I did write one of them. 

JUDGE PRESIDENT MLAMBO:  I see, and your opposed motions, are you able to 

tell us roughly how many you did in your acting stints?  If that’s difficult, don’t go 

there.  But all I'm interested to know is, how long did it take you to write the 

judgement, as I presume you wrote judgments? 

ADV DA SILVA: I did write judgements.  It takes me a turnaround of about a 

month to produce a judgement. 
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JUDGE PRESIDENT MLAMBO:   I see.  And with your 25 weeks acting, you 

feel you are ready to become permanent? 

ADV DA SILVA: I do feel I'm ready.  Not only is it the 25 weeks, but also the 14 

years as an Advocate.  I have, the work I've done, both in opposed motions, 

unopposed motions, civil trials has equipped me for that. 

JUDGE PRESIDENT MLAMBO:   Well, the reason I'm asking whether you feel 

you are ready is, between 2011 and 2017 you didn’t act.  Now didn’t that distance 

you somewhat from the judicial function? 

ADV DA SILVA: Not at all, but I must - with your leave CJ, I'd like to explain why I 

didn’t act.  I became a new mother to a surviving baby so had to juggle practice and 

motherhood.  That is why I didn’t act during that stage, but it didn’t distance me 

because when I started acting again, I just carried on as if there had been no 

interruption. 

JUDGE PRESIDENT MLAMBO:   I've counted 14 judgements attributed to 

you, is that all you’ve written in your acting stints or are there more? 

ADV DA SILVA: No there is more than that. 

JUDGE PRESIDENT MLAMBO:   How much more? 

ADV DA SILVA: I would say there's about seven more than that. 

JUDGE PRESIDENT MLAMBO:   Oh okay, thank you very much CJ. 

CHIEF JUSTICE MOGOENG: I was going to complain it was the seventh…  

JUDGE PRESIDENT MLAMBO:  Follow up CJ? 

CHIEF JUSTICE MOGOENG: No, I know, it's not deliberate.  It's not deliberate 

and I didn’t want to interrupt you my brother.  Yes, you already have the light on JP.  

You remind me of a certain Minister, before I could even administer the oath he had 

already signed.  Yes JP? 

JUDGE PRESIDENT MLAMBO: It's just one slight point that I want to make.  I 

pressed it because I wanted you to hear me, to hear my voice.  I just wanted to place 
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it on record that for the period spanning October 2017 when I became JP to 30 

September 2019, the records tell me that you had one week of civil trials, six weeks 

of criminal trials or criminal work, three weeks of appeals and two weeks of motion 

court, including opposed motions? 

ADV DA SILVA: Yes.  That’s correct. 

JUDGE PRESIDENT MLAMBO:  Thank you CJ. 

CHIEF JUSTICE MOGOENG:   Commissioner Sigogo? 

COMMISSIONER SIGOGO: Thank you CJ.  Good afternoon counsel. 

ADV DA SILVA: Good afternoon Commissioner. 

COMMISSIONER SIGOGO:    How are you? 

ADV DA SILVA: Nervous. 

COMMISSIONER SIGOGO: Thank you.  I want to talk to you only in respect of 

item 3.3 on your form.  The issue of citizenship.  You indicated at the time that you 

filled the form, that I have commenced the process of applying for South African 

citizenship? 

ADV DA SILVA: Indeed. 

COMMISSIONER SIGOGO: Is it complete now? 

ADV DA SILVA: No.  What happens is, I was granted through my father, 

permanent residence through the Transkei Government.  Now the process starts of 

late, you must take your original permit to Home Affairs in order for them to verify.  

I'm told it takes about eight months.  After they have done that it's only then that you 

start the actual process of filling out the forms for citizenship.  And what I have done 

is I have attached proof that I started the process.  It starts with fingerprints and 

taking the document, sorry the permit. 

COMMISSIONER SIGOGO: I got you, but I want you to make us feel ease as 

the commission.  If your appointment will not contract in section 174 (1) of the 

constitution, which says, any person to be appointed to the - I'm referring to the 
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constitutional court, okay, I thought I was referring to the South African Judiciary.  

So, your non-citizenship, does it not affect your appointment to the bench? 

ADV DA SILVA: Not at all as far as I understand.  Only if I was applying to the 

constitutional court, but to a High Court, it doesn’t affect at all.  I need not have 

applied for South African citizenship but as I've mentioned, I want to show my 

commitment as well.  Because I've lived in South Africa for over thirty years, I'm 

practically, I align myself with the South African way of life. 

COMMISSIONER SIGOGO: I'll leave it there, Chief Justice. 

CHIEF JUSTICE MOGOENG: And that was probably a transitional arrangement 

this, which requires some correction.  Probably to facilitate the coming in and 

meaningful participation in the building of the country, of those who were in exile who 

may be sorting out their citizenship arrangement.  Because it seems to be an oddity, 

that somebody who's not even a citizen becomes a judge.  It's a serious 

responsibility.  But that was just by the way.  Commissioner Fourie? 

COMMISSIONER DODOVU: Honourable Chief Justice, I beg your indulgence, I 

want to forego my opportunity to speak later and follow up this issue of citizenship.  

Because I'm very much uneasy about it.  Can I understand you to say in simpler 

terms from me, that as matters stand you are not a South African citizen? 

ADV DA SILVA: I do not have South African citizenship, all I have is my permit, 

I'm a permit holder.  Permanent residence permit holder. 

COMMISSIONER DODOVU: It means you are not a South African citizen? 

ADV DA SILVA: That is correct. 

COMMISSIONER DODOVU: You are in the process of applying and being 

granted?  You will be granted? 

ADV DA SILVA: That’s correct.  Yes. 

COMMISSIONER DODOVU: Now, with that in mind and this may not be for you, 

if you don’t feel comfortable in answering it, indicate it.  Is it for the first time in your 

knowledge, that a person who's not a South African citizen yet, applies for South 
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African citizenship?  Or is this unprecedented if we consider you?  Sorry I apologise, 

Judgeship, sorry. 

ADV DA SILVA: If I may understand your question, you're saying is it for the first 

time that a non-South African…[intervenes] 

COMMISSIONER DODOVU: In your knowledge, yes. 

ADV DA SILVA: To my knowledge there has been one other person if I'm not 

mistaken who was in the process of applying for citizenship [break in audio] the 

bench.  I don’t know his name, but I don’t know if he was Greek or something. 

CHIEF JUSTICE MOGOENG: Well Judge Murphey, when he last appeared 

before this commission, from Gauteng, didn’t have - well he had dual citizenship.  

Makose from Lesotho, yes.  I was just saying for your benefit Honourable [indistinct 

30:13] thank you sir. 

COMMISSIONER DODOVU: Okay, I'm covered, I'm sorted. 

CHIEF JUSTICE MOGOENG: Yes, Commissioner Malema you are also 

foregoing? 

COMMISSIONER MALEMA: Yes.  Now let me understand the two because my 

understanding that those two had dual, they didn’t have South African citizenship.  

Or they had dual.   

COMMISSIONER MPOFU: No, sorry CJ, through you?  No, I don’t know about 

Murphey, it must be before my time, but Makose was definitely not dual.  He was a 

citizen of Lesotho; he had applied so it was exactly the same situation.  I had to 

actually clarify, I think, Commissioner Norman, this difference between the 

requirement between the constitutional court and a puisne judge. 

COMMISSIONER MALEMA: So, why do you apply for citizenship now when you 

have been here for all those years, why now.  For thirty years.  You're applying 

because you want to be a Judge even when the law doesn’t exclude you from being 

a Judge even when you're not a South African citizen.  The law doesn’t stop you 
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from being a Judge even when you're not a South African citizen.  So why apply to 

be a South African citizen now? 

ADV DA SILVA: For two reasons, the first reason is why I didn’t do it before 

hand.  Why I didn’t do it beforehand is because I was still, through the interwoven 

fabric of being part of my family, I was still, I identified myself as Mozambican 

because that was my link to Mozambique was through my citizenship.  I was forced 

through my parents to leave my country of birth.  Now I've grown up in South African, 

I've lived in South Africa, I hardly even go to Mozambique.  But I've come to realise 

that you know what, if I'm applying to be a Judge and if I am elevated, please I'm not 

making any assumptions or presumptions, it is right to be South African.  I am ready 

for that.  Because even if I'm not elevated, I practice in South Africa, I will continue to 

live in South Africa.  And not only that, my friends, my family is all here.  I identify 

myself with a South African way of life.  The South African people are my people.  It's 

on that basis that, for emotional reasons I am now ready for that step.  

COMMISSIONER MALEMA: So, you applied to be a South African citizen 

because it is the correct thing to do when you want to become a Judge? 

ADV DA SILVA: No.  You don’t have to be a South African citizen to be a Judge. 

COMMISSIONER MALEMA: No, I'm saying not by law, where emotionally you 

thought, if I want to be a Judge, you know the right thing is to be a South African 

citizen? 

ADV DA SILVA: Absolutely. 

COMMISSIONER MALEMA: When did you apply? 

ADV DA SILVA: I - the renunciation took place I think in May, April May this year, 

I then put in - I started the steps for a South African citizenship, it must have been 

May, June, somewhere there. 

COMMISSIONER MALEMA: Thank you CJ. 

CHIEF JUSTICE MOGOENG: Thank you Honourable Malema.  Commissioner 

Norman? 
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COMMISSIONER FOURIE: Sorry, Chief Justice, I think you called on me earlier. 

CHIEF JUSTICE MOGOENG: You know I had counselled Honourable Dodovu 

would be below you and therefore though I must focus on what comes below you.  

You are right Commissioner Fourie, I'm sorry, Commissioner Fourie?  

COMMISSIONER FOURIE: Thank you Chief Justice.  Good afternoon. 

ADV DA SILVA: Good afternoon Commissioner. 

COMMISSIONER FOURIE: I just want to also touch on your time of acting 

where Judge President Malambo also questioned you about.  We know that between 

2011 and 2017, there was a gap of six years.  Now if I look at your questionnaire, in 

2017 you acted from the 31st of July to the 25th of August, that’s just over three 

weeks.  In 2018, from 30 July to 21 September, I would say that’s about seven 

weeks, so that gives us ten weeks and you say you’ve just acted for four weeks, or 

you're busy acting? 

ADV DA SILVA: No, I finished acting on the 23rd August. 

COMMISSIONER FOURIE: So, am I right to say that since 2017, you have 

acted for a period of more or less, only 14 weeks? 

ADV DA SILVA: Yes.   You would be correct.  If I were to sit and do the sums, 

that would probably… 

COMMISSIONER FOURIE: Would you regard that as sufficient to enable you 

to be elevated? 

ADV DA SILVA: I would regard that as sufficient when you have regard to my 

previous acting appointments, number one.  And number two, my 14 years of 

experience in the civil courts, opposed motions, unopposed motions, civil trials and 

one must - what I find, the process through which a Judge goes, when reading the 

papers, is to identify the issues for determination, the applicable law and then 

dispense with justice.  It's not that much different from the role of a practitioner.  As 

an Advocate I've had to draw pleadings, I've had to draw heads of argument, in that 

whole process, I've had to identify the issues for determination.  I've had to identify 
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the applicable law, then draw the heads of argument in order to present it to the 

court.  So, I do believe that I have sufficient expertise and skills for that purpose. 

COMMISSIONER FOURIE: My second question is, I see your application is for 

a vacancy in Grahamstown? 

ADV DA SILVA: Yes. 

COMMISSIONER FOURIE: Did you only apply for the Grahamstown vacancy 

and not for the other vacancies? 

ADV DA SILVA: That’s correct, yes. 

COMMISSIONER FOURIE: Why is that so?  Because I see you, amongst other 

things, you are resident in East London?  Can you explain to me why you prefer to 

go for the Grahamstown vacancy and not the other vacancies? 

ADV DA SILVA: Primarily, Grahamstown is the Provincial seat.   That was the 

first choice.  That was the first driving force.  But over and above that, in the Eastern 

Cape, Judges rotate.  So, my view is, I apply to one seat, that’s fine but I still get to 

rotate to the other divisions within the Eastern Cape. 

COMMISSIONER FOURIE: Thank you Advocate Da Silva. 

CHIEF JUSTICE MOGOENG: Commissioner Norman? 

COMMISSIONER NORMAN: Thank you Chief Justice, good afternoon. 

ADV DA SILVA: Good afternoon. 

COMMISSIONER NORMAN: I'll also declare that I know you.  Yes, Chief Justice 

may I, before I put the question to just correct the one question that related to Judge 

Mokose?  Because we have the application form just to place it on record.  Thank 

you.  She had put in her date of birth in paragraph three of your application, and then 

3.2, it was stated, what is your date and place of birth.  She gave the date of birth 

and then place of birth, she put in United Kingdom and then 3.3 citizenship, and she 

said I am permanently resident in the Republic of South Africa, since 1990.  My 

citizenship application was granted in July 2017.  I attended the induction 
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programme for naturalisation and am waiting to be naturalised since November 

2017.  That is what she…[intervenes] 

CHIEF JUSTICE MOGOENG: Could she vote or were certain steps supposed to 

happen? 

COMMISSIONER NORMAN: Yes, there was a certain step…[intervenes] 

CHIEF JUSTICE MOGOENG: So, she was not yet a proper citizen? 

COMMISSIONER NORMAN: Yes, I just wanted to place that.  Thank you.  Ms 

Da Silva, could you just turn to page 95 of the book one of one?   

ADV DA SILVA: Page 95? 

COMMISSIONER NORMAN: Yes, it must be written book one of one on the 

cover. 

ADV DA SILVA: There are two book one of one. 

COMMISSIONER NORMAN: Oh, the one would have two vacancies, 

Grahamstown. 

COMMISSIONER SIGOGO:  It must be feedback or shortlist.  I think that is the 

difference. 

COMMISSIONER NORMAN: It should be shortlist, thank you for that.  Have you 

found it? 

ADV DA SILVA: Not yet.  Page 95 is in relation to Advocate Beard.  Yes? 

COMMISSIONER NORMAN: Thank you.  Since yesterday Advocate Mpofu has 

been doing this, delivering documents.  Thank you.  May I just direct your attention to 

page 95, are you there now? 

ADV DA SILVA: I am. 

COMMISSIONER NORMAN: Yes, and then you will see there's a 95 on top, but 

I'd like you to look at the 95 that’s at the bottom.  There you’ve got date of hearing 26 
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January 2018, and then you have date of delivery of the judgement, 19 January 

2018, I think there's a problem there? 

ADV DA SILVA: There's a mistake there.  There's a mistake with that. 

COMMISSIONER NORMAN: Yes, what is the correct date?  Do you know? 

ADV DA SILVA: I don’t recall the correct date, but it was not very far apart from 

the date, that should probably have read 29 January. 

COMMISSIONER NORMAN: The date of delivery? 

ADV DA SILVA: Yes, it was not very far apart. 

COMMISSIONER NORMAN: Yes, okay, thank you.  And then in that case, 

which is the case of the State versus Mathwa and another.  You anti-dated the 

sentence there, could you just tell the commission what are the circumstances under 

which a court feels that a sentence or what informs the anti-dating of sentence? 

CHIEF JUSTICE MOGOENG: Maybe if you could simplify for Commissioner’s 

who are not lawyers? 

COMMISSIONER NORMAN: Yes, where you moved the dates when the 

sentence is going to commence to be effective or you move it forward. 

ADV DA SILVA: Yes, can I refer you to paragraph 46?  I have summarised it 

there.  The accused were incarcerated for a period of one year, ten months prior to 

their conviction in sentence.  In terms of the dicta in S versus Vilakazi, the following 

is said, 

“While good reason might exist for denying bail to a person who is charged with a 

serious crime, it seems to be that if he or she is not promptly brought to trial, it would 

be most unjust if the period of imprisonment while awaiting trial is not then brought to 

account in the custodial sentence that is imposed”.  

It is for that reason that I backdated the period of sentence, because they had been 

incarceration for quite a while. 
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COMMISSIONER NORMAN: Thank you.  Thank you, Chief Justice. 

CHIEF JUSTICE MOGOENG: Thank you so much.  Honourable Xaba. 

COMMISSIONER XABA:  Thank you very much CJ.  I just want to make a follow up 

on the circumstances under which your family was forced to leave your county of 

birth, Mozambique.  You say, you were born in 1974, and at the age of 

eight…[intervenes] 

ADV DA SILVA: Six. 

COMMISSIONER XABA: Yes, and when you were six, your house was bombed? 

ADV DA SILVA: No, no, a house within the neighbourhood where we lived, that 

house was bombed. 

COMMISSIONER XABA: Oh, I see.  Because it was suspected of harbouring ANC 

terrorists? 

ADV DA SILVA: That’s correct. 

COMMISSIONER XABA: And so, then your family decided, man look, let's leave 

this country and go to Swaziland or Lesotho? 

ADV DA SILVA: Swaziland.  It was not only that, sorry… 

COMMISSIONER XABA: Yes, yes, you may comment... 

ADV DA SILVA: Let us not forget that during that period also, Mozambique was 

within a civil war.  There was a civil war in Mozambique, that was one - that alone 

was not the fact that drove my parents, I think from what they tell us, is the defining 

moment came when a house was bombed in the neighbourhood where they live. 

COMMISSIONER XABA: And then you went to Swaziland where you stayed for 

about a year or so, before you then came to South Africa, where you stayed in 

Pietermaritzburg and then moved to Umtata? 

ADV DA SILVA: Yes. 
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COMMISSIONER XABA: And what really motivated, I mean giving the situation of 

your time and the South African Government was responsible for doing the things 

that they did there and there was civil war and all that, what motivated your parents 

to come to South Africa eventually? 

ADV DA SILVA: I can't really answer for them because we were children at that 

stage.  I can't really say what motivated my father.  I can tell you what motivated him 

to come to Umtata, because he did tell us that.  He told us that one. 

COMMISSIONER XABA: No, thanks. 

CHIEF JUSTICE MOGOENG: Thank you so much.  Commissioner Nkosi-

Thomas? 

COMMISSIONER NKOSI-THOMAS:   Thank you Chief Justice.  Good day ma’am. 

ADV DA SILVA: Good day Commissioner.   

COMMISSIONER NKOSI-THOMAS:   You know this citizenship issue raises a 

certain issue to me in respect of which I'd like you to be of assistance if you can.  

When we interview, we take transformation imperatives, constitutional imperatives 

very seriously.  And the purpose of that is to address the legacy of apartheid.  It's 

really not about favouritism or a simple question of a person being female and being 

black, therefore them qualifying, under the transformation project.  Now, I'm 

challenged because I don’t know whether it can be said that you have suffered that 

legacy, therefore we should view you as a transformation sort of candidate, if I may 

put it that way.  So just help me understand how we should treat your application in 

the transformation context, considering the fact that you're not a South African 

citizen?   

ADV DA SILVA: My answer to that, sorry, may I proceed? 

COMMISSIONER NKOSI-THOMAS:   Yes, you may, please. 

ADV DA SILVA: My answer to that lies in the fact that, even though I was not a 

South African citizen I was judged by the colour of my skin.  When we lived in 

Pietermaritzburg, I as classified as coloured.  I could only go to a coloured school.  I 



	  

23	  
	  

could not go anywhere else.  Even where we lived, was coloured.  There were some 

Indians, but it was predominately coloured.  That was Pietermaritzburg.  We then 

moved to Umtata.  In Umtata, there was what was perceived as a white school.  It 

was called then, I don’t know if it's still the same, Transkei Primary School and 

Umtata High School.  My father did apply for his children to go to that school, he was 

denied.  We were then, my father then went and applied at St Joseph’s Primary 

School, which was predominately a black school.  We had only one white child that 

was when I was in standard six, which was 1980 something.  So even though not 

being a South African, I was exposed to the effects of apartheid.  Then further when I 

went to school, high school, I went to Holy Cross High School.   Again, I couldn’t - I 

did apply to Umtata High as well, I was denied.  So, I went to Holy Cross.  But that 

was fine by me because Holy Cross was the competitor to St John's, and we were 

happy with that.  And so, it's from that perspective that I will say, even though I may 

not have been South African, but I was subjected to the laws that governed 

apartheid. 

COMMISSIONER NKOSI-THOMAS:   Thank you so much for your assistance.  

Thanks, Chief Justice. 

CHIEF JUSTICE MOGOENG: Thank you so much.  President Maya? 

COMMISSIONER MAYA: This is just a point of clarification CJ, thank you.  And first 

may I just declare that I also happen to know Ms Da Silva, quite well.  The schools 

you say you attended in Umtata were actually very privileged schools which are not 

accessed by many black children.  Holy Cross High School was established mainly 

to - that’s where Kate Matanzima’s children went.  And St Joseph’s was another 

exclusive school, I just wanted to make that point. 

ADV DA SILVA: Can I comment? 

COMMISSIONER MAYA: If you will. 

ADV DA SILVA: I did not know of that.  What I do know is that it was 

predominately a black school. 

COMMISSIONER MAYA: Last question CJ.  Do you speak isiXhosa? 
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ADV DA SILVA: Kancinci.  

COMMISSIONER MAYA: Thank you Ms Da Silva. 

CHIEF JUSTICE MOGOENG: Honourable Singh? 

COMMISSIONER SINGH:   Thank you very much Chief Justice.  Just a short 

question Advocate Da Silva.  Are you prepared to consider when granted your South 

African citizenship, to remain a South African citizen and denounce or renounce 

Portuguese Citizenship? 

ADV DA SILVA: That is something I'm going to have to consider.  I'm not saying 

no to it at the moment, because South Africa does allow dual citizenship, but it is 

something that I'm going to have to consider.  But I must say it is not something that I 

consider in isolation.  Because I also have a family, form part of my family and they 

have that citizenship. 

COMMISSIONER SINGH: All right, so you can't give us a categoric answer now? 

ADV DA SILVA: No, not at this stage. 

COMMISSIONER SINGH: Thank you Chief Justice. 

CHIEF JUSTICE MOGOENG: No, thank you Ms Da Silva.  You'll reflect, it sounds 

very much like some back up plan.  Thank you so much.  You're excused. 

ADV DA SILVA: Thank you. 

 

 

 


