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ADV PHS ZILWA:   Good afternoon Chief Justice and commissioners. 

CHIEF JUSTICE:   Are you well? 

ADV PHS ZILWA:   I’m very well thanks Chief Justice I hope you also are. 

CHIEF JUSTICE:   I am. I am indeed, thank you. You were an admitted attorney and 

practiced as such for about four years? 

ADV PHS ZILWA:   Not an attorney, I’ve never been attorney Chief Justice. 

CHIEF JUSTICE:   Who am I confusing you with. Oh, Silva, da Silva. I’m sorry. For 

how many years have you been an advocate? 

ADV PHS ZILWA:   I’ve been an advocate Chief Justice since March 1993. 



2 
 

CHIEF JUSTICE:   And that makes it how many years now? Is it sixteen or more 

than sixteen years? 

ADV PHS ZILWA:   Much more than sixteen years. 

CHIEF JUSTICE:   Twenty-something?  

ADV PHS ZILWA:   Twenty-something yes, I would say.  

CHIEF JUSTICE:   Wow. And you’ve been silk since 2014, am I right? 

ADV PHS ZILWA:   Since May 2014, that is correct Chief Justice. 

CHIEF JUSTICE:   That makes it about four, five years? 

ADV PHS ZILWA:   Five years, just over five years. 

CHIEF JUSTICE:   I failed [inaudible 00:01:05] so, don’t be too critical of me for not 

adding up the numbers properly. 

ADV PHS ZILWA:   I’m not so good in it myself, Chief Justice. 

CHIEF JUSTICE:   Yes. And for how long have you acted as a judge? 

ADV PHS ZILWA:   That’s a bit difficult Chief Justice. My first acting stint was way 

back in 1997. And I’ve been doing a stint almost every year. There may have been 

one or two years when I didn’t act, ja. Judge President. 

CHIEF JUSTICE:   You’ve been making yourself available as and when called upon 

to do so. 

ADV PHS ZILWA:   Indeed. Quite so. Quit so, Chief Justice. 

CHIEF JUSTICE:   Now, in your own words as [silk], just tell us how your practice as 

an advocate, your acting stints have prepared you for this position. Without 

interruption. Briefly but to the point. Why should you be the one? 

ADV PHS ZILWA:   Well, Chief Justice it’s been a long haul. And I’ve acted quite a 

few times as I’ve indicated. And I thought in fact when I acted in the 90’s already, the 

then JJP, JP [Somialu] it was, did request me to avail myself, way back then. But 
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then I felt I was not ready for a number of reasons. And through the years the 

suggestion has been made and I just felt still not ready. But I’m at a point now where 

I think maybe it’s time with all those things and with the repeated calls to avail 

myself, I came to a stage when I thought, it won’t be proper for me to keep putting it 

off. So, I thought the time is ripe to avail myself. 

CHIEF JUSTICE:   Is it fair to assume as I once heard one advocate say, that 

becoming a judge is like a declaration of insolvency. That financial considerations 

were a factor? 

ADV PHS ZILWA:   I must confess Chief Justice; financial considerations were a 

factor. But it came to a stage when I thought I should stop thinking about myself, I 

should think about the greater good. If people appear to think I would do more 

service to the country on the bench, regardless of whatever the consideration is on 

the proper to do it. 

CHIEF JUSTICE:   Yes. What is the longest you've kept the litigants waiting for a 

judgment for?  

ADV PHS ZILWA:   Normally Chief Justice I do my judgments as soon as possible. 

As indicated since the '90s, I can't recall but I don't recall myself ever keeping the 

litigants for longer than three months, four at the most. I honestly can’t recall. It’s 

been a long time. It’s a little bit difficult to think back to the 90’s so, I’m not sure. 

CHIEF JUSTICE:   Thank you. JP. 

JUDGE PRESIDENT:   Thank you CJ. Good morning advocate Zilwa. 

ADV PHS ZILWA:   Good morning JP. 

JUDGE PRESIDENT:   I wish to place it on record that I’m one of those you have 

always encouraged you to join the bench. I did that even when I was still council. 

Would you confirm that? 
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ADV PHS ZILWA:   That is quite so Chief Justice. You are one of the voices that 

kept prompting me. 

JUDGE PRESIDENT:   Yes. I went through your application form and found that it is 

bereft of reported judgments. Either in your capacity as council or in your capacity as 

an acting judge. And in disbelief, I had to do a thorough search. I want to take you 

through, CJ I promise that I’m going to skimp through here and this is my last 

question. [Keanu] versus Minister of Safety and Security. Maybe you also need a 

copy of this. 

CHIEF JUSTICE:   Yes, thank you. 

JUDGE PRESIDENT:   [Keanu] versus Minister of Safety and Security 2001 Volume 

3 [OLSA]. You featured there as council. That judgment does not appear on your list. 

ADV PHS ZILWA:   That does ring a bell, JP. 

JUDGE PRESIDENT:   Have a look at the list. So, there is a reported judgment in a 

matter wherein you appeared. 

ADV PHS ZILWA:   Yes. 

JUDGE PRESIDENT:   And next page, [exported] Department of Correctional 

Services in [Ray S] versus [Mothabe] 2012 Volume 1 [SACR], that rings a bell? 

ADV PHS ZILWA:   It does, it does JP. 

JUDGE PRESIDENT:   Then below [Gerber] versus Minister of Justice and 

Constitutional Development 2009 Volume 10 [BLLR]. 

ADV PHS ZILWA:   That does ring a bell. 

JUDGE PRESIDENT:   I’m going to move very swift, promise me. [Kwitshana] 

versus [Makalela] and another 1999 Volume 4, in a matter where you were my 

opponent. 

ADV PHS ZILWA:   I recall that one. 
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JUDGE PRESIDENT:   Yes. And then there’s [Luvundo] versus the State 2002 

Volume 2 [OLSA] 513. 

ADV PHS ZILWA:   Yes, yes, that also does ring a bell. 

JUDGE PRESIDENT:   Yes. And then across the page, MEC Roads and Transport 

versus [inaudible 00:06:54] also reported in the BLLR. 

ADV PHS ZILWA:   Yes. 

JUDGE PRESIDENT:   Yes. You were council there for the respondent. 

ADV PHS ZILWA:   So, I see, yes. 

JUDGE PRESIDENT:   And then Minister of Safety and Security and another versus 

[Magibi]. A matter wherein I lead you. 

ADV PHS ZILWA:   Yes, yes. 

JUDGE PRESIDENT:   And I must say, I approached you despite the fact that you 

were junior to me. I acknowledged your cross-examination skills and indeed, in one 

of the witnesses when they were testifying, I had to pave way for you to cross-

examine. 

ADV PHS ZILWA:   Quite so. As I recall it ended up in the SCA. 

JUDGE PRESIDENT:   Indeed so, yes. And then there is [Molea] versus (Unitra) 

1998 Volume 2. 

ADV PHS ZILWA:   That one I do recall. 

JUDGE PRESIDENT:   There is also [Ngalo] versus South African Social Security 

Agency. Also [intervenes]… 

ADV PHS ZILWA: [inaudible 00:07:55], yes. 

JUDGE PRESIDENT:   Sorry [Ngalo]. Yes. And then [Gamlana] versus MEC. You 

were my opponent [intervenes]… 

CHIEF JUSTICE:   JJP, [inaudible 00:08:06], I’m full. 
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(everyone laughing) 

I think we can make do with the documents, hey? 

JUDGE PRESIDENT:   No, but CJ will you allow me to, purely for the sake of 

completeness. I’ve been dealing with judgments wherein advocate Zilwa appeared 

as council. I just want to jump, purely for the sake of preserving time. You also 

[pinned] judgments as acting judge. 

ADV PHS ZILWA:   Yes, I did JP. 

JUDGE PRESIDENT:   For instance, [Acker] versus Standard Bank and so on and 

so forth. 

ADV PHS ZILWA:   Yes. 

JUDGE PRESIDENT:   I counted something like twenty-two judgments that you 

pinned, that none of which are referred to in your application form.  

ADV PHS ZILWA:   Yes, yes. 

JUDGE PRESIDENT:   I know you are a modest person. Thank you, CJ. 

CHIEF JUSTICE:   Thank you, JP. 

(everyone laughing) 

Honorable Premier over to you Sir. 

PREMIER:   Thank you very much CJ. Just two quick ones from me. Advocate, in 

order to balance the scales between White and Black practitioners, what do you 

think Government should do to [intervenes]…  

CHIEF JUSTICE:   Can you just bring the mic closer, it’s a bit soft that mic. 

PREMIER:   Thank you very much CJ, I’m sorry for that. I’m just asking in order to 

really balance the scales between White and Black practitioners, what do think the 

Government should do? 
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ADV PHS ZILWA:   That is an easy one Premier. You know, amongst other 

organizations, I also belong to the Advocates for Transformation. Through the years, 

both in NADEL, I'm also a member of NADEL. Through the years, there has been a 

[inaudible 00:10:00]  for the balancing of briefing patterns. We expected that our 

Government would empower us by briefing us on matters that do matter. There are 

matters that are almost preserved, which we never get. So, if our Government 

cannot empower Black practitioners by briefing them across the board in all these 

fears, then the [inaudible 00:10:36] that is long overdue will never be achieved. So, 

it’s an easy one. Let Government empower Black practitioners by giving them 

meaningful briefs across all aspects so that they hold their skills and they get to be 

on power for White counterparts. That is a short answer.  

PREMIER:   [True you] CJ, the last one. You’d understand how Eastern Cape looks 

like. 

ADV PHS ZILWA:   Yes. 

PREMIER:   It’s a very vast province with all these divisions. It looks like you only 

availed yourself for Bisho. I’m not sure whether you were nominated in others, 

having seen your peers that they probably availed in more than two or three 

divisions. Why did you consider Mthatha? Why Mthatha? 

ADV PHS ZILWA:   Well, I was nominated for Bisho, and is convenient for me to be 

in Bisho. I can just say that. But not that it really matters. Because as you know 

Premier, a judge in that division, a judge in that part of the world, there's a system of 

rotation. We rotate throughout the province. So, it's just by name that my office is in 

Bisho, but we rotate through all the provinces, basically.  

CHIEF JUSTICE:   Thank you Premier. President Maya. 
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PRESIDENT MAYA:   Thank you, Chief Justice. I apologize that I make this 

declaration only now. And it is that advocate Zilwe I have known each other for well 

over thirty years. I think we literally grew up together. But our relationship is not such 

that I should recuse myself from this sitting. Having said that, advocate Zilwe, good 

day, good day. 

ADV PHS ZILWA:   Good day, good day. 

PRESIDENT MAYA:   Are you well? 

ADV PHS ZILWA:   Good day president, I’m very well thank you. And I hope you 

also are. 

PRESIDENT MAYA:   First, thanks for having availed yourself finally. This is long 

long overdue. The question is you [JP Mbenenge] justice [inaudible 00:12:52] and a 

few other people that I need not mention, you know come from the same crop. 

ADV PHS ZILWA:   Quite so. 

PRESIDENT MAYA:   They all started in Umtata. A Black very small division which 

allowed people to have thriving practices. 

ADV PHS ZILWA:   And in fact, we are at varsity together. With all that prop. 

PRESIDENT MAYA:   Now, I just want you to tell us the secret of your, in particular, 

your success. How did you as a, how have you as a Black practitioner manage to 

sustain a successful practice so that the other divisions, you know, perhaps can 

learn something? What has kept your practice going?  

ADV PHS ZILWA:   Well, I'm a Christian President. God's grace. That's how I put it. 

God's grace and I must say from day one, from day one of my practice, I've never 

not had work. And that's not because of anything, you know special about me. God's 

grace and hard work. I do my work. So, when I'm given something, I give it my best 

shot and another trick that I used, if there's a firm of attorneys that doesn't brief me 
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when I get a brief from the other side, I put an extra effort to hammer them. Such that 

next time, they come running before the other side takes me. I found that trick to 

work for me, it has worked. And as I say I've, in all honesty, I've never struggled with 

regard to work from various firms of attorneys. So, maybe my success I would say, 

God's grace and hard work. 

PRESIDENT MAYA:    All right. Now, that apart, I assume that you’ve done a lot of 

work for Government. 

ADV PHS ZILWA:   Yes, I’ve done quite a bit for Government as well. 

PRESIDENT MAYA:   And from that, I would assume further that the State attorney 

also played a large role in keeping you afloat.  

ADV PHS ZILWA:   It certainly did. 

PRESIDENT MAYA:   There’s a lesson there for the Minister. 

ADV PHS ZILWA:   Indeed. 

PRESIDENT MAYA:   Thank you Chief. 

CHIEF JUSTICE:   Thank you, president commissioner [Sgowo]  

COMMISSIONER SGOWO: Thank you, Chief Justice. I shall also indicate that I 

work with advocate Zilwe at the LPC. That I should declare, but there’s nothing 

which can make me to recuse myself from this interview. I’m not conflicted. Good 

afternoon. 

ADV PHS ZILWA:   Good afternoon commissioner. 

COMMISSIONER SGOWO:   Yes, I’ve noted here that you received support from 

the Blacklist Association. 

ADV PHS ZILWA:   Yes. 

COMMISSIONER SGOWO:   From NADEL, from GCB and [inaudible 00:16:11]. But 

I’m mainly interested in the support from the NADEL. Where they dealt with you from 
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where you started until today. Can you share with us your secret, which took you 

from being a dishwasher to be where you are today? 

ADV PHS ZILWA:   It’s been a long run Commissioner. If I can go back just very 

briefly from being a dishwasher to being where I am today. You know, I’m the last 

born of nine children. My mother usually joked to me saying an accidental baby. And 

that if in their time, there were contraceptives, I wouldn't have been here. That's what 

she always tells me. Now, the effect of that is that being the youngest. My parents 

were no longer young when I was young. In fact, my father had stopped working. So 

much so that after matric, I was forced to take a gap year, not because I had a 

choice, but I had to go and look for work so that I can earn money to take myself to 

varsity. Well, I did, if I may indicate, after that first year at varsity, the money that I'd 

work from 1980, I passed my matric in 1979. In 1980, I worked to gain money for 

varsity. That's where the dishwashing came through. Dishwashing, even working as 

a watchman, then I became a Chef. And then after that, I took myself through varsity 

1980. Then in November, the money ran out, but as luck would have it, I'd made an 

application to the then Transkei Government for a post as a clerk. Now, on the very 

day, I was supposed to leave, the following day to go to look for work again in Cape 

Town, a telegram came, saying I’ve been employed as a clerk. And then that is how I 

managed to then take myself through varsity and…I joined NADEL when I became a 

practitioner. It was way back at a time when the struggle for was still raging, you 

know, at its height for recognition of Black practitioners. I’ve been with NADEL 

throughout till today. I don’t know if I’ve [answered] your question? 

COMMISSIONER SGOWO:   The last one, the preparation that you got through 

NADEL, do you believe it’s enough to prepare you to take the Judicial position. 
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ADV PHS ZILWA:   I do believe, I do believe commissioner that it has been enough. 

It's been a long time. There have been very many programs that I've gone through. 

As indicated, I've acted through the years so, I've gained quite a bit of experience on 

the bench. So, I do think that by now, by now if I'm not ready, I'll never be ready.  

COMMISSIONER SGOWO:   Thank you, Chief Justice. 

CHIEF JUSTICE:   Thank you so much. I’m sorry I was still talking to Mr. [Gilwane] 

saying is there a glass for him. Hoping to get to him before he uses his mouth. 

ADV PHS ZILWA:   There is. 

CHIEF JUSTICE:   There is there.  

ADV PHS ZILWA:   There is, thank you. 

CHIEF JUSTICE:   Commissioner [Njambo] 

COMMISSIONER NJAMBE:   Thank you CJJ. Afternoon [inaudible 00:19:43] Zilwe. 

ADV PHS ZILWA:   Good afternoon commissioner. 

COMMISSIONER NJAMBE:   The CV, it's very impressive. A commissioner that I 

won't mention by name when you were a dishwasher, I was not born. A message 

that you can drive to those people that today are still exploited to see hope in what is 

happening here, to have you as somebody who was once in that situation.  

ADV PHS ZILWA:   Commissioner, my philosophy is that the circumstance of your 

birth, and the circumstances, you know the financial circumstances of your family or 

parents, cannot determine your destiny. If you have the correct sort of drive, you 

know what you want in life, and you are determined to get it, God or the universe if 

you like, shape things such that you get where you want to get if you want to get 

there seriously enough. And of course, you have to apply the right effort, discipline, 

and determination and drive to get where you want. In other words, even if you are 

born in a shack from a single mother who sells sweets in the street if you are 
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determined you make yourself a goal. you are determined to achieve that goal, you 

will achieve that goal. That is my philosophy.  

COMMISSIONER NJAMBE:   Thank you. CJ is always reminding us not to forget 

where we are coming from. Looking at your CV and especially your humble 

beginnings, and something that might be significant that you can share with us, that 

we have done for those people that are still experiencing something almost similar to 

your humble beginnings?  

ADV PHS ZILWA:   Well, in my own small way commissioner. Whenever there’s 

poverty and wherever there are pleas to help alleviate a situation that arises from 

poverty, both in my church as well as elsewhere in the community, I'm always a keen 

contributor. Because I have first-hand knowledge of what poverty means and how 

much even what you regard as nothing if you come from a family where there's 

things, how much it means to a real poor person that has nothing. So, I do my best 

or the little that I can, to try to alleviate whatever little that I can do to ease the plight 

or the circumstances of that poverty-stricken individual or family in my own small 

way. Because I do know the face of poverty. 

COMMISSIONER NJAMBE:   Thank you advocate. Thank you, CJ. 

CHIEF JUSTICE:   Thank you so much honorable [Njambe]. Honorable minister. 

MINISTER:   Thank you CJ. Afternoon advocate. 

ADV PHS ZILWA:   Good afternoon minister. 

MINISTER:   I want to start where the premier ended with regard to what do you 

think the Government should do to empower and sustain the practice of Black 

practitioners. But my contact [inaudible 00:23:24] in that year. In the past three 

months, while I been in the office, I've been requested by various representative 

bodies of Black lawyers, or who represent the interest of Black practitioners, NADEL, 
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BLA and many others across the country to raise this issue of transformation, and all 

of them raised the same issue. [Albert] sometimes I feel in a fragmented manner, not 

as a united body of opinion. What do you think should be done to have some kind of 

a unified voice for Black layers so that they are able to speak in one voice on issues 

affecting them? The profession as a whole but also on issues that affect the issues 

of empowerment. And also, what, the other issue which I have observed is that, 

when this issue is engaged, I'm being told that the Government must do the 

transformation, which we all agree. But I've not yet to engage properly in terms of 

how must this project be undertaken. These are the milestone, for example, you 

practice in the Eastern Cape in Umtata, kind of a milestone and program of action, 

which I find lacking in most of the deliberations. But I'm just giving you this broad 

kind of an input so that you give me, you are most welcome to give me as broad as 

possible in this regard. Because as I look at your CV, I felt like this is an opportunity 

for me to also get your views on these issues. 

ADV PHS ZILWA:   Thank you, minister. And I can confirm minister, that when you 

went to see us, maybe a month or two ago at the LPC, this is one of the issues that 

were raised. The issue has been raised from time immemorial. I do recall that even 

at the time of the then Justice Minister, the late Dullah Omar, I was in a delegation 

from the Transkei that went to see the minister with regard to that very self-same 

aspect. Variously [intervenes]…  

CHIEF JUSTICE:   What year was it? More or less? 

ADV PHS ZILWA:   That was way back, it could have been [intervenes]…  

CHIEF JUSTICE:   It will come, it’s all right. Proceed. If you remember please just 

mention it. 
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ADV PHS ZILWA:   Yes, it was way back Chief Justice, maybe around 1996, that 

about. But it was way back. Now, in the formations that I belonged to, Advocates for 

Transformation and the other legal formations I belonged to, various modalities as to 

how to go about doing this, have been developed and forwarded to the various 

Ministers of Justice, to say, this is how we see this transformation that we keep 

hopping in day and night, which is so elusive. We talk about it, all we get is promises, 

but the actual implementation of the promises just seems to be very elusive. It just 

never happens. I do recall that in AFT we did even produce a document if I 

remember correctly. Almost coding chapter invest as to how to go about doing this. 

And all we got really were, I do recall in one, I think I also met Minister of Justice 

[Gadebe] at some stage, various minister. And we made various suggestions as to 

how to go about achieving this, how to check that it does happen, and how to bring 

the various Government Departments to make sure that they come to the party so 

that this can be achieved. And we've, as I say, we've developed various 

documentation as to how to implement it. And I'm sure minister if those can be 

availed if you really ask for them from the various legal formations. Because it's been 

a thorny subject for over a very lengthy period of time. Ever since I’ve been a 

practitioner. It’s been a thorny subject. Now, the sad thing, you get some aspects of 

the law where whenever the Government is represented in those aspects of the law, 

it’s invariable by White practitioners. Sometimes not even being shadowed by Black 

practitioners. Now, you ask yourself, we claim this is our Government, it’s supposed 

to empower us. So, if you can’t be empowered by our own Government despite all 

the attempts who have been made to engage it and to even make suggestions as to 

how to go about doing it. If it’s simply not happening, now, who’s going to empower 

us? So, the short answer to the question minister is, these organizations, I’m sure 
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they have developed various instruments that would assist the Government in 

balancing the playing fields and getting the Black practitioners to [inaudible 00:29:09] 

their White counterparts. Through being afforded proper opportunities to hold their 

skills and do so. 

MINISTER:   For sure with your, as you say with your experience, you are aware that 

at some point there was an advert for the Solicitor General? I think it was advertised 

twice and the Government could not find a suitable candidate. And I think even in the 

Eastern Cape, the position of the Head of the State attorney has been vacant for 

some time, with various items not being successful and in various provinces. Have 

you ever considered applying for any of these positions with regard to the State 

attorney or encouraging some of the experienced colleagues that you are aware of 

to apply? 

ADV PHS ZILWA:   I must be very frank and honest minister. I’ve never thought of 

applying for that position. I’ve never applied for it, I never even thought of applying 

for it. 

MINISTER:   Encouraging experienced practitioners? 

ADV PHS ZILWA:   I must consider, I haven’t done that either. 

MINISTER:   Don’t you think then that could also be contributing to the challenges 

that we have as Government to execute this revolutionary project that you are 

expected to execute? 

ADV PHS ZILWA:   Minister, Government has policies. If the department adopts a 

policy, I'm just making an example. That says for instance, in order to balance off this 

[skewed] picture, seventy percent of the work in any particular field, will go to Black 

practitioners. It’s irrespective of who the State attorney is. Once that policy has been 

stated and is being monitored, whoever is in the control, be it a parastatal, be it a 
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Government Department, be it whoever is supposed to toe the line. But if there is a 

measure of seriousness on the part of the department, by making sure that the 

implementation is being monitored and to see to that it's done, it's really irrespective 

of who's on the driving seat. If [intervenes]…  

MINISTER:   With your indulgence CJ, I just want to further, just with your 

indulgence. Maybe my, the reason I'm raising this concept is that for sure with this 

experience that you have, you have now seen that the State has got challenges of 

capability. Not only in terms of implementing empowerment but just to execute what 

is the mandate of the State, in general, not just empowerment. 

ADV PHS ZILWA:   Yes. 

MINISTER:   And you are aware of the various default judgments in regard to the 

State Attorney. The point I'm trying to drive is that policies will not implement 

themselves. We need capable meretricious people to be able to implement this 

progressive resolution that we're talking about. So, if capable progressive and 

revolutionary people are not applying, the State will not be able to execute despite 

us, even if you may accuse us of not having the political will. In an environment 

where there is political will, it will still be difficult to implement. 

ADV PHS ZILWA:   There is a point there minister, but I still feel that where there 

are policies in place, which have to be executed, whoever fails to execute those 

processes, must have very tough questions to answer as to why these are the 

targets. You have not achieved this target for this month, and the next month and 

this year. So, you are not doing that which you are supposed to do. And then 

consequence management with regard to those who fail to toe the line that ought to 

be toed-in this very crucial transformation aspect. So, if people are left to do as they 

pleased, policies are clear and straight forward, people just flood them with impunity, 
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as long as that keeps happening, as I say, in my view irrespective of who's on the 

driving seat. If the politicians don't insist and visit with [dark] consequences, those 

who fail to carry out the mandate, then we’ll never get anywhere. 

MINISTER:   I think maybe there you might also have a point. But with the State 

attorney, we also don't have anyone to hold to account. Because remember, it has 

been [acting] I started there. There's been acting and with the adverts of the Solicitor 

General, we've been struggling to get someone of requisite experience of your 

caliber, of any other. But I think that could be a debate for another day. The last one I 

want to ask you about is given that you've also been involved with the LPC and 

transformation of the profession and also the Legal Practice Act as it stands now, 

one of the issues we're grabbling with the various challenges that are propping out 

with regard to the legal practice, I want to hear from your side, what do you think 

could have been the reason from in terms of the drafting of the Act, that led to the 

deviation from the established [truest prudence] or legal drafting. When we draft in 

terms of BEE to categorize Black, Coloureds and so forth in the LPC Act to put a 

category of Black which allows for two, Blacks, and when you say Blacks it includes 

everyone in terms of the representation in the provinces. For sure you understand 

my point. And then allow for two Whites. Which means that you will have two Whites 

and two Blacks. And when you say two Blacks, you can have an Indian, an African 

woman. All the races falling under Blacks only have two positions in the province and 

Whites still have two. So, which also means that they are still highly represented in 

another kind of format. So, my question relates to, this is not in sync with the 

Affirmative Action Act, the BEE Act and so forth. What could have led to that kind of 

thing? 
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ADV PHS ZILWA:   I fully agree with you minister. That is a clear lacuna in the act. 

It’s a [inaudible 00:36:30] in the act. Especially when you are on a project of 

rectifying something that has been skewed for so long. One would have thought that 

the scales would have been piled in favor of the side that seeks to be empowered. 

Now, as it currently stands, the act has unfortunately failed to do that on the aspect 

that you're mentioning. But of course, it's been identified, you have just posed a 

question about it. So, it's up there for consideration. I don't see why there would be 

any problem in amending that particular part of the act. Of course, with proper 

consultation to make sure that that clause or that section, is amended such that it 

reflects what it ought to reflect. When you've had a skewed situation that is persisted 

for all these decades, centuries even, now, you can't really rectify that by putting 

people who have never been on par, on par, and help that you will achieve the 

equilibrium that needs to be achieved. You need to be, you know to load the scales 

in favor of the side that had been disadvantaged for so long. So, my point is, it's not 

too late. The act can be amended to achieve exactly that which you're talking about. 

And in fact, it cries out for that amendment. 

MINISTER:   Thank you CJ, I think some of the issues will further engage. Thank 

you very much. 

CHIEF JUSTICE:   Thank you, minister.  

UNKNOWN COMMISSIONER:   CJ I want to make a follow-up and I will let go of my 

arrangement there because I was on the list. You know there's a story here of acting 

Attorney General, he?  

CHIEF JUSTICE:   State attorney. 

UNKNOWN COMMISSIONER:   The State attorney. Does the acting State attorney 

have less powers to a full-time State attorney?  
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ADV PHS ZILWA:   Commissioner as far as I’m concerned, he’s got the full power of 

the State attorney. 

UNKNOWN COMMISSIONER:   Absolutely. Yes. 

ADV PHS ZILWA:   The fact that he’s acting is just that it’s not a permanent position 

[intervenes]…  

UNKNOWN COMMISSIONER:   Absolutely. 

ADV PHS ZILWA:   But the powers and everything is exactly the same. 

UNKNOWN COMMISSIONER:   Does the State attorney after recommending the 

people, the briefings, send some form of something to the minister? For the minister 

to approve or something?  

ADV PHS ZILWA:   As far as I know the statistics that ought to be sent to the 

department, that show exactly how the briefing has been on any particular period. 

So, all that information would go to the minister.  

UNKNOWN COMMISSIONER:   So, there’s the excuse that there is an acting State 

attorney doesn’t hold water? 

ADV PHS ZILWA:   Not really. 

UNKNOWN COMMISSIONER:   Absolutely. Thank you. People must do their work. 

CHIEF JUSTICE:   Minister, are you following up? Yes, yes, please.  

MINISTER:   I just want to ask just a, if the organizes profession doesn't have a 

problem with acting State's attorneys across the country. Why are you raising it as 

an issue? Because it has been raised with me by the LSNP, it has been raised by 

the BLA, by NADEL, and across the country. 

ADV PHS ZILWA:   Well, I'm not sure. I'll try to answer the question as I've 

understood it. I think generally, it's always preferable to have someone in a position 

who is not sort of sitting with, you know, half on the chair. It gives them the 
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confidence to act properly, decisively, knowing this is my position and I'll do whatever 

needs to be done. But the fact that there's an acting person, still the powers are fully 

there, and the same thing that would be required of a full-time person is still required 

of the acting person. They must still do the line, as per the policy.  

MINISTER:   That's fine. I think I'm happy with the answer that he has a half kind of 

challenge. I'm fine. So, it's fine CJ, thank you.  

CHIEF JUSTICE:   Thank you, minister. Commissioner Mpofu.  

COMMISSIONER MPOFU:   Thank you. I’m glad you didn’t express that half chair in 

our language. 

(everyone laughing) 

That was quick. But on a serious note. Well, you and I know each other for a long 

time from AFT and I must just for the record say, I admire the rate at which you've 

been prepared to go up and down this country for meetings forever to try and deal 

with issues that are being raised with you here. 

ADV PHS ZILWA:   Thank you, commissioner.  

COMMISSIONER MPOFU:   And more importantly we want to confirm that, well, 

because you are a candidate, you maybe you have to be polite here. But you must 

reject it with contempt the idea that the reason why the briefing patterns have been 

racially skewed in favor of White practitioners, is because of capability or lack of 

capability. Because of the same capability that they use to brief White male 

advocates, they should use it to brief Black and women practitioners. What is lacking 

is not capability but political will. Would you agree?  

ADV PHS ZILWA:   I fully agree. I fully agree commissioner, but I want to emphasize 

that nobody is born knowing everything. 

COMMISSIONER MPOFU:   Absolutely. 
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ADV PHS ZILWA:   You give people a chance, they take baby steps until they 

become experts. Even those White’s who are briefed all the time, they were not born 

experts in those fields. They were given chances, they hold their skills, they gain the 

expertise, very self-same thing can happen to our black practitioners. 

COMMISSIONER MPOFU:   Yes. And when you ask now why they’re being briefed, 

you’re told that they have experience, which is given by the same Government. 

ADV PHS ZILWA:   As if they were born with experience. 

COMMISSIONER MPOFU:   Exactly. Now, the specific question I wanted to ask you 

is, in Umtata in particular, there has been this problem of the State attorney, I think 

one can say State attorney from hell. Who came in the last few months to the extent 

that there was a march by practitioners wearing gowns in the streets. I know 

specifically that that person, actually despite everything we have said here this 

afternoon, actually came and took the work, even the little work that was in the 

hands of practitioners. One attorney specifically sent me a letter that came from that 

person, where the files that they had, had to be sent to a big White firm in 

Johannesburg. I think [inaudible 00:43:58] or one of those firms. And obviously, that 

cause a revolt. Now, to lose somebody like you who's a leader in that bar, can you 

firstly tell us what is the status of that crises and whether losing someone like you 

there, because I know that they informed me that they were talking to you, I couldn't 

come to one of their meetings. What kind of gap, are you satisfied that that issue is 

being addressed? Or will it be addressed even in your absence?  

ADV PHS ZILWA:   Well, commissioner, we have had a very promising upcoming 

crop of council and we are relatively certain that we are leaving, if I have to leave the 

bar, I can’t assume that I’ll be appointed. If I’m appointed and I have to leave the bar, 

it is in good hands and the new crop that has come up will hold the flag high. I’ve 
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been hounded repeatedly by members of my bar to say, much as we love being with 

you, but there’s a greater good, go to the bench. That’s one of the voices that have 

[inaudible 00:45:13] me to…So, in short, the bar has also requested me to avail 

myself and I’m satisfied that it is on the correct path. 

COMMISSIONER MPOFU:   One bonus question please CJ. Yes, now, this 

discussion we've had about briefing patterns and so on if you are appointed as you 

say, what room do you think the bench has to drive transformation from the bench? 

It's not obviously the ability to do that is not the same as that of the minister and the 

potential to actually make a change. But I know the JP of Gauteng is here. I don't 

know whether that project is still continuing, but I know that a couple of years they 

started a monitoring exercise as it were of the council who appear before them and 

in particular matters. And initiatives like that, or even other initiatives that you can 

think of where the bench could play a role in assisting the broader effort? Assuming 

that the political wheel has now arrived with the minister [Lamola]. 

ADV PHS ZILWA:   Commissioner, as a judge, I’m not sure how much you can do to 

influence the powers that be, to do the right thing directly. But indirectly, you certainly 

can. In [inaudible 00:46:47] like what we’re having right now, we talk about these 

things, we [inaudible 00:46:52], we talk about them unapologetically and with rising 

stridency in our voices. Fortunately, here, there are politicians, there’s every mix in 

the counties represented here. So, the longer we scream about this thing, by and by 

I’m sure the penny will drop, and the correct thing will be done. So, if the judges, 

whenever they get a chance to hop on this, they do. I’m quite hopeful that at some 

stage, even though it has taken so long, but we can’t afford to lose hope. At some 

stage, the penny will drop, and somebody will find it within themselves to do the 
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correct thing. Not just talk about it. To do the correct thing. The correct thing has not 

been done. 

COMMISSIONER MPOFU:   Thank you. And for the record, the CJ has made all 

those noises. So, hopefully, there'll be some results. Thank you, CJ. 

CHIEF JUSTICE:   Thank you. Hopefully, that was not a political speech. 

(everybody laughing) 

COMMISSIONER MPOFU:   No, it was not a [inaudible 00:48:02] intervention.  

CHIEF JUSTICE:   JP Mhlambo. 

JP MHLAMBO:   Thank you, CCJ. Good afternoon advocate Zilwe. 

ADV PHS ZILWA:   Good afternoon JP. 

JP MHLAMBO:   Am I correct that we last met when I was working in the Labour 

Court. 

ADV PHS ZILWA:   Yes, we did, we did. 

JP MHLAMBO:   I just want to check, just to satisfy ourselves. You are a silk. A silk 

of note. What is it that [JP Mbenenge] has that, he is a silk of note like you, who is 

Black, who avails himself for permanent appointment, which is a rarity in other 

provinces, especially in mine? Are you able to answer that question? If not, you can 

pass. 

ADV PHS ZILWA:   Judge president [Mbenenge] is a very persuasive man. If he 

really sets out to pursue you, you can't escape. You can try, you can run but you 

cannot hide. We've been at varsity together, we've been at practice together, we've 

even shared chambers at some stage. So, he went to the bench, even before he 

went to the bench as is indicated, they'd been clamoring on me to avail myself. I kept 

promising and promising, but without actually doing it. Now, when he got into the 

bench and when he got to be JP, he kept reminding me of all those promises and 
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prevailed upon me that the time is now [night] to do it. So, judge president [Benenge] 

is very persuasive.  

JP MHLAMBO:   Thank you. I hope the silks who come from Gauteng who are in 

this room, have heard you. 

(laughter) 

ADV PHS ZILWA:   I knew where this was going. 

JP MHLAMBO:   I just want to check the other stuff. When we met in the labor 

Court, I know that because of your experience, when you were appointed to act 

there, you did the heavy lifting work. Now, I've looked at the list of judgments that 

were given to us here, and I just want to check from you whether indeed when you 

when to act in the Eastern Cape as a silk of note you were given heavy lifting work. 

And let me just tell you why I'm asking that question. I've seen that you sat in three, 

in two full Courts, where you were the junior member. I don't know whether you were 

given scribe duties in those matters, but I’ve seen a lot of others were, [a lot] of full 

benches where you’re a junior member, where you scribed those judgments. But the 

majority of them are criminal judgments, criminal appeals. So, I just wanted to check 

whether the staff that is not here that will give us that comfort that you were giving 

the heavy lifting work as a silk to have the division. 

ADV PHS ZILWA:   In fact, JP, long before I became silk when I was acting way 

back in the '90s, one judgment that stands out is a judgment of [JA] versus Minister 

of Police. I was, it must have been my first or second stint. It was a full Court. I was 

given the duty to scribe that judgment which I did, and which was quoted repeatedly 

whenever there’s [inaudible 00:51:25]. Colleagues liked throwing it at me when I’m 

on the other side. As council, when I’m on the other side, then a colleague would 

say, my Lord, my Lady, I hear what my [limit] friend is saying on the other side, but is 
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this very good, full Court judgment, by one Zilwa AJ, and I’d be on the other side 

opposing. So, what I’m saying is, from way back whenever, most of the time when I 

sat on the full bench, I would be given the duties to scribe. Well, it did help. 

CHIEF JUSTICE:   JP. Commissioner Norman. 

COMMISSIONER NORMAN:   Thank you, Chief Justice. Good afternoon council. 

ADV PHS ZILWA:   Good afternoon commissioner. 

COMMISSIONER NORMAN:   Yes, I also want to declare that I know you quite well. 

We’ve served on very many professional body structures. 

ADV PHS ZILWA:   Yes. 

COMMISSIONER NORMAN:    I would like to just take you to page 61 of a judgment 

that you pinned in a matter of State versus [Willem Tom], [Willie le Tom]. 

ADV PHS ZILWA:   Okay. 

COMMISSIONER NORMAN:   Yes. This is where a sixty-year-old man had raped an 

eight-year-old child and you did not impose a life sentence, but you imposed 

eighteen years, have you found it?  

ADV PHS ZILWA:   What it’s page 61? 

COMMISSIONER NORMAN:   Yes, yes. 

ADV PHS ZILWA:   If you’ll just bear with me. 

COMMISSIONER NORMAN:   Yes, yes. It will be in a book-marked book, book one 

of one. 

ADV PHS ZILWA:   I’m almost there. 

COMMISSIONER NORMAN:   Yes. 

ADV PHS ZILWA:   Now I’m there, 

COMMISSIONER NORMAN:   Are you there now? 

ADV PHS ZILWA:   Yes. 
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COMMISSIONER NORMAN:   Could you just tell the commission the reasons why 

you departed from the life term of imprisonment in that case? 

ADV PHS ZILWA:   Well, as I recall, this is a case in which I set on appeal. If I’m not 

mistaken, I was with [Goosen J] and I was asked to scribe with the judgment if I’m 

not mistaken. Now, the facts are that that been a similar matter. I think there were 

two of them. 

COMMISSIONER NORMAN:   I beg your pardon, I think you might be on the wrong 

page. This one is on page 61.  

ADV PHS ZILWA:   61? 

COMMISSIONER NORMAN:   Yes, it’s a sentence. It says the State and [Willie le 

Tom]. 

ADV PHS ZILWA:   Oh, yes. Oh, yes. Yes, I’m there. 

COMMISSIONER KHOSI THOMAS:   Yes, is that the one? 

ADV PHS ZILWA:   Ja, this is the one. As I recall there had been, when the rape 

occurred there were two of them, as I recall. 

COMMISSIONER NORMAN:   Yes. 

ADV PHS ZILWA:   And for some reason their case, I’m not sure whether their case 

was proceeded together, but they appealed differently. Now, before this one, the 

core accused had appealed and his appeal had served before another Court, and 

that Court had found that hanis as this rape was, it could not be classified as worst 

for various reasons that are stated therein. And that the, after the sentence had been 

reduced in that particular one, to the eighteen years, then this [Willie le Tom] also 

appealed. Of course, we took a close look at the circumstances of the rape. Of 

course, all rape is horrible. All rape is absolutely horrible. But it is so that life 

imprisonment is the ultimate, ultimate penalty that can be imposed. So, much as 
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hanis, much as this rape was also hanis, especially it being a rape of an eight-year-

old. When we considered the circumstance and everything else, the fact that not that 

we're bound to do so, but the fact that another [inaudible 00:55:29] who had been 

convicted in respect of the same offense, had come before another court that had 

lowered that sentence, we also took a look at the reasons for judgment in that other 

matter, that persuaded that Court to sort of feel that the ultimate sentence was not 

appropriate in the circumstances. And taken into account all the relevant surrounding 

circumstances, we thought that we should impose a heavy penalty, but not the 

ultimate penalty.  

COMMISSIONER NORMAN:   Thank you, Chief Justice. 

CHIEF JUSTICE:   Thank you so much. Honourable [Chaba]. 

HONOURABLE [CHABA]:   CJ, thank you so much, I’m covered. 

CHIEF JUSTICE:   Thank you, Sir. SC you are excused.  

ADV PHS ZILWA:   Thank you, CJ. Thank you, commissioners. 


