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ADV GQAMANA (SC): Good afternoon, Chief Justice and Commissioners.  

CHIEF JUSTICE MOGOENG: Are you well, sir? 

ADV GQAMANA (SC): I’m well, Chief Justice.  I’m nervous.   

CHIEF JUSTICE MOGOEG: Welcome to the club, we all went through that.  

You, what was your master’s degree about? 

ADV GQAMANA (SC): They were in Labour Law, Chief Justice. 

CHIEF JUSTICE MOGOENG: So, you, did you do the higher diploma in Labour 

Law before the LLM or after? 

ADV GQAMANA (SC): Chief Justice, I started with the higher diploma in 

Labour Law.  Thereafter I proceeded to do my Master’s in Labour Law.  
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CHIEF JUSTICE MOGOENG: Oh, so you enjoyed it and you decided to take it 

to a higher level? 

ADV GQAMANA (SC): Indeed so, Chief Justice.  

CHIEF JUSTICE MOGOENG: Okay.  Now, tell us about your, your role at the 

bank, what were you doing at Absa? 

ADV GQAMANA (SC): While I was studying my LLB part-time, the Absa 

position was to take care of the financial side of things.  There was, the LLB was 

offered part-time.  

CHIEF JUSTICE MOGOENG: Okay, okay.  And, from 1998 you’ve been an 

Advocate? 

ADV GQAMANA (SC): Indeed so, Chief Justice.  

CHIEF JUSTICE MOGOENG: I noticed that you seem to have been a member 

of the Eastern Cape Society of Advocates only between 2014 and 2017, what was 

going on in the other years?  Where were you?  Were you independent or what? 

ADV GQAMANA (SC): No, Chief Justice.  If it reflects like that, it’s incorrect.  I 

joined the Bar in July 1998 and I’ve been a member of the Eastern Cape Society 

of the Bar since then.  The 2014, if it reflects like that, it’s when I became the 

Chairperson of the Bar Council, of the Eastern Cape.   

CHIEF JUSTICE MOGOENG: Oh, I didn’t, it says Chairperson, but it’s in line 

with Advocates for Transformation and then when it says Eastern Cape Society of 

Advocates it’s just blank and then it says 2014 to 2017. 

ADV GQAMANA (SC): I apologize, Chief Justice, but I was the Chair of the 

Eastern Cape Bar Council from 2014 and previously I was the Chair of the 

Advocates for Transformation and also the Chair for NADEL in the Eastern Cape, 

Port Elizabeth and the district.   

CHIEF JUSTICE MOGOENG: When did you become Senior Counsel? 

ADV GQAMANA (SC): I became the Senior Counsel in July 2014, having been 

approved by the society in 2011.  You will recall, Chief Justice, in 2011 there was 

a challenge on whether the President has the powers to grant Silk or not.  
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Because of that, my application was delayed but the Society nominated me and 

approved my application in 2011.   

CHIEF JUSTICE MOGOENG: Yes.  For how long have you acted as a Judge?  

What is the total period, in terms of months?  More or less? 

ADV GQAMANA (SC): Chief Justice, if, my calculation comes to 39 weeks. 

CHIEF JUSTICE MOGOENG: 39 weeks? 

ADV GQAMANA (SC): Yes, since 2012.   

CHIEF JUSTICE MOGOENG: Well, very briefly, just summarize by telling us 

why you believe that you are ready for the position and you should be the one to 

be appointed? 

ADV GQAMANA (SC): Thank you, Chief Justice and the Commissioners.  I, as 

the questionnaire appears, I have been in practise since 2018, then I’ve been 

involved in so many matters, as reflected in my application.  And in 2011, as I’ve 

indicated, the Society nominated me to be, to take up Silk, which application 

obviously was delayed by the pending litigation.  Then, in 2012, I was called by 

the then Judge President, to act, and I’ve acted since then.  I’ve been in practise 

for plus-minus 21 years, continuously and I’ve acquired sufficient mileage to be at 

the Bench. 

CHIEF JUSTICE MOGOENG: As speaking for yourself, you know, it’s, I must 

say, a bit refreshing, and it may be an understatement, that we have the kind of 

candidates that we now have for the Eastern Cape, this time around.  It’s been a 

struggle to have the likes of you here.  What has been the difference-maker?  

What happened?  What convinced you? 

ADV GQAMANA (SC): Chief Justice, they always say, the leader in the 

division has an impact on his followers.  The present Judge President, I’m afraid 

he is sitting here and I’m going to be as if I’m buying his face, but I’m not.  He has 

made so much influence in persuading us to avail ourselves.  He, obviously, 

indicated the disadvantages and the advantages, and to be open and to be frank, 

you know, if the Judge President, Judge Mbenenge has spoken, it’s so difficult to 

say no.  I think he has asked me several times and I’ve requested to wait, I think 
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he asked me even before this, and I’ve requested him to give me some time, and 

you get to stage where I then indicated that Judge President, maybe it’s time that 

the Eastern Cape, I need to serve the people of the Eastern Cape in the different 

capacity.  

CHIEF JUSTICE MOGOENG: JP? 

JUDGE PRESIDENT MBENENGE: Thank you, CJ.  Good afternoon, 

Counsel. 

ADV GQAMANA (SC): Good afternoon, JP. 

JUDGE PRESIDENT MBENENGE: Maybe I should place it on record that 

when I was practising as Silk you were one of the juniors that I trusted in Port 

Elizabeth.  Whenever I had a case and a cause to champion there, you met all 

timeframes, every time I gave you a task.  There’s a letter written by Advocate 

Rouje.  She says, Gqamana SC has always been in the forefront of our 

transformation of our profession.  He regularly leads many young black juniors 

and has personally supported my career at the Bar.  I hope you did take into 

cognizance what she has said. 

ADV GQAMANA (SC): Indeed so, Judge President.  

JUDGE PRESIDENT MBENENGE: Otherwise, what is your view of briefing 

part-times by the State Attorney in Port Elizabeth?  You will remember that when I 

became JP, one of the things that I did in Port Elizabeth, was to summon the Port 

Elizabeth Bar Council members and I made it clear that as far as I could have 

ascertained at that particular point in time, there was no production of black 

females, especially from that Bar.  What has been done between 2017 and now? 

ADV GQAMANA (SC): Thank you, JP.  I recall vividly, JP, that when you 

started as the JP in the Eastern Cape, that was the time when I was the 

Chairperson of the Eastern Cape Bar Council and obviously starting a 

relationship, leaving aside the relationship that we have developed before that, we 

used to have meetings in my capacity as the Chair of the Eastern Cape and in 

your capacity of the Judge President, on issues, not only on case law, but also 

issues of transformation and where we pointed out that there is still a challenge 

when, insofar as the briefing of black practitioners in general, and in particular, 
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women.  And, as indicated in my questionnaire, JP, I have happened to be the 

Chairperson of the Transformation Committee for the Eastern Cape, and in that 

capacity, I then engaged from time to time with the Head of the State Attorney in 

Port Elizabeth and also the local municipality.  Policies for briefing patterns are 

there.  Chief Justice, I’m not sure whether there’s reluctancy in the implementation 

of the policies.  And possibly, some of the Commissioners sitting here, I think of 

Commissioner Mpofu and Commissioner Norman, in our capacity as AFT, we 

have been engaging with the Department of Justice and the previous Ministers.  

We have not, I don’t think so, this year we’ve engaged with the current Minister, 

on issues of briefing pattern.  And it goes without saying, JP, that if black 

practitioners, and in particular women, are not given the opportunity, they’re not 

briefed enough, the potential of sharpening their skills will always be a challenge.  

In my personal capacity and in my engagement with the State Attorney, I’ve 

always raised this.  But there is a reluctancy in the implementation, especially 

insofar as the fair distribution of work.  Make no mistake, JP, that you will see 

black practitioners in matters involving the State, however, in those matters that 

matters most, you hardly see them.  And in my personal capacity I have ensured 

that each time I have a matter, or a brief from the State Attorney, I do not accept 

any brief without a junior and you can attest to this JP, that in almost all my 

matters, my juniors are black women and sometimes, obviously, black males.   

JUDGE PRESIDENT MBENENGE: Thank you, CJ. 

CHIEF JUSTICE MOGOENG: Thank you, thank you, JP.  And Advocate, for 

what it is worth, let me just say, I have seen white talent, I have seen black talent.  

I honestly don’t understand why we see very few black faces at the Constitutional 

Court whenever matters that matter are there.  And my colleagues tell me the 

President and the Judges Presidents that the picture is no different in their Courts.  

I don’t understand this.  Anyway, honourable Premier? 

PREMIER MABUYANE: CJ, I’m covered.  Thank you very much.  The 

interesting part of his latter comment is the arrangement of working with the black 

juniors.  I’ve observed it in white senior counsels as well.  I’ve asked one of them, 

why are you always bringing two junior advocates, both of them will be white.  So, 
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it looks like it’s kind of a racial issue that we needed to look at, it has been moved 

forward as part of the transformation agenda.  

CHIEF JUSTICE MOGOENG: And it may even be misunderstood.  Some may 

be thinking that there is an anti-white agenda.  That is not the message.  The 

message is, this country belongs to all of us, let’s share.  Honourable Nyambi? 

COMMISSIONER NYAMBI: Thank you, CJ.  Afternoon Advocate? 

ADV GQAMANA (SC): Afternoon, Commissioner.   

COMMISSIONER NYAMBI: I must first commend you for a very impressive 

CV.   As somebody who is involved, who has been involved and is currently still 

involved with AFT, what might be the problem to have candidates, like yourself, 

available for the Umtata part of Eastern Cape? 

ADV GQAMANA (SC): Commissioner, I’m not really sure as to why is it like 

that.  I must also indicate that I do appear in Umtata High Court from time to time 

and which candidates applied for the present position in Umtata, I don’t know.  But 

I understand that one of my colleagues, Zilwa, was also here in this commission, 

he is from Umtata, but I’m aware that he applied for Bisho, but he’s from Umtata. 

CHIEF JUSTICE MOGOENG: Is there a vacancy in Umtata? 

COMMISSIONER NYAMBI: Yes.   

ADV GQAMANA (SC): Sorry, if I may, if I may [intervenes] 

CHIEF JUSTICE MOGOENG: Nobody wanted it? 

COMMISSIONER NYAMBI: Yes.  

ADV GQAMANA (SC): No.   

COMMISSIONER NYAMBI: No, let me explain, CJ, we had vacancies in 

Umtata, but just because we could not get candidates, that is why we are not 

interviewing for Umtata, so that is why we have that situation, so that is why I was 

posing the question.  But he has clarified the question. 

COMMISSIONER MALEMA: Umtata doesn’t arise today. 
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CHIEF JUSTICE MOGOENG: I was just expressing surprise; I wasn’t 

disagreeing with you Honourable [intervenes] 

COMMISSIONER NYAMBI: Ja, no, I’m fine.  Maybe the last one from my 

part [intervenes] 

COMMISSIONER MALEMA: And there is an airport in Umtata. 

COMMISSIONER NYAMBI: He’s saying there’s an airport in Umtata also.  

And it’s working perfectly.  My last question, if you can share with us your 

understanding of judiciary overreach? 

ADV GQAMANA (SC): Commissioner, if I understand the question correctly, 

and if I’m missing the question, please indicate so.  The duty of the Judge is to 

deal and decide with the matter before him or her, and it’s not the duty of the 

Judge to transgress on political issues, unless obviously the political issue is an 

issue before him.  Otherwise, it will amount to what you’re calling judiciary 

overreach.  

COMMISSIONER NYAMBI: Thanks, Advocate.  Thank you, CJ. 

CHIEF JUSTICE MOGOENG: Thank you, is that follow up? 

COMMISSIONER MALEMA: Follow up, CJ. 

CHIEF JUSTICE MOGOENG: Yes, please.  

COMMISSIONER MALEMA: Can the Judges ask the President to give 

reasons why he removed a Minister? 

ADV GQAMANA (SC): It was a subject matter of a case before Court, 

Commissioner Malema, and a judgment was given by the Constitutional Court in 

that regard.  

CHIEF JUSTICE MOGOENG: Well, now we sidestepped the issue.  For what, 

for the sake of you and Honourable, we sidestepped the issue, we basically said 

you need a proper, I wrote the judgment, proper ventilation of the issues, precisely 

because that decision is highly political in character.  It’s not just a question of the 

Constitution says this, therefore.  You need to inform yourself and appreciate what 
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you are doing.  Because sometimes we are stereotypical, but you need a broader 

perspective there.  So, we chose not to pronounce ourselves on that one.   

ADV GQAMANA (SC): I’ve noticed that, Chief Justice.  

COMMISSIONER MALEMA: And you’re also avoiding it?  You don’t 

[intervenes] 

[laughing] 

ADV GQAMANA (SC): I’m afraid, Commissioner Malema, in the event it 

comes before me, and I’ve announced a particular view without being given an 

opportunity to ventilate that aspect on submissions by the parties.   

COMMISSIONER MALEMA: You have answered like a Judge.  

[laughing] 

CHIEF JUSTICE MOGOENG: Counsellor, I’m not too sure what your answer 

was, because I may have been distracted by other things.  But this is one and the 

same province, would you be opposed, if it were possible, to an appointment to 

Umtata?  I know there was no shortlist, but it’s the same province, it’s not as if it’s 

Mpumalanga.  Same province.  If it is open to us, to recommend your appointment 

for Umtata, would you be open to the possibility or have you not applied your mind 

to it? 

ADV GQAMANA (SC): Chief Justice, may I, I don’t doubt you are aware of the 

geographical setup of the Eastern Cape.  I’m currently residing in Port Elizabeth, 

obviously hailing from Alice, a village also in the Eastern Cape, where the 

University of Forte is, but my family is in Port Elizabeth.   

CHIEF JUSTICE MOGOENG: Yes.  

ADV GQAMANA (SC): A drive from Port Elizabeth to Umtata takes plus-minus 

six hours. 

CHIEF JUSTICE MOGOENG: No, that I, I just wanted to know whether it’s a 

possibility or not, for you?  Or there are challenges?  That’s all. 

ADV GQAMANA (SC): I have not considered it. 
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CHIEF JUSTICE MOGOENG: Okay, no that’s fair enough.  I was just looking 

for somebody who is, for me it doesn’t matter where, as long as it’s in the Eastern 

Cape.  I understand you have a challenge.  It’s okay.  

ADV GQAMANA (SC): I must also indicate, Chief Justice, that if one resides in 

Port Elizabeth and is appointed in Umtata, there will always be a challenge insofar 

as the accommodation.   

CHIEF JUSTICE MOGOENG: Sure.   

ADV GQAMANA (SC): As we all know that getting accommodation in Umtata 

is a big challenge. 

CHIEF JUSTICE MOGOENG: Is that so? 

ADV GQAMANA (SC): Indeed so.  And to have [intervenes] 

CHIEF JUSTICE MOGOENG: Oh, I thought people had left Umtata, gone to 

Port Elizabeth, Grahamstown and left houses vacant there to be bought at a 

reduced price. 

ADV GQAMANA (SC): I can even indicate, Chief Justice, that the prices of the 

houses in Umtata, could even be equivalent to those in Sandton here in Joburg. 

CHIEF JUSTICE MOGOENG: No? 

ADV GQAMANA (SC): I’m serious.  

CHIEF JUSTICE MOGOENG: Wow! 

ADV GQAMANA (SC): It’s a goldmine of the Eastern Cape but people have 

not realized that.   

CHIEF JUSTICE MOGOENG: Okay, Honourable Mmoiemang? 

COMMISSIONER MMOIEMANG: Chief Justice, thank you.  I was covered 

by Honourable Nyambi.   

CHIEF JUSTICE MOGOENG: Thank you.  Honourable Dodovu? 

COMMISSIONER DODOVU: Thank you, Chief Justice.  I’m also covered but I 

just have one point to make.  That firstly I really marvel at what I see from the 

Eastern Cape, it really inspires confidence, and if I may ask you a question?  Do 
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you think that the JP of the Eastern Cape has got an agenda, an agenda of 

bringing equality to the Bench? 

ADV GQAMANA (SC): I can, I’m sure, Commissioner, that the JP has the 

interest of the judiciary in the Eastern Cape at heart.  

COMMISSIONER DODOVU: I want you to look at the agenda from a positive 

point of view, not as a negative aspect.  Otherwise, thank you very much, I’m 

covered.  

CHIEF JUSTICE MOGOENG: Honourable Minister? 

MINISTER LAMOLA: Thank you, Advocate. 

ADV GQAMANA (SC): Afternoon, Minister.  

MINISTER LAMOLA: I’ve seen the, it’s a very impressive CV.  It’s also made 

more impressive by the Youth League credentials.  I just want to ask from your 

side, I think you have answered on the issue of, of implementation, which I agree 

with fully.  We almost had a debate with the candidate on the issue, but I fully 

agree with your answer.  My question relates to the issue of corruption.  Do you 

think it also compromises the issue of briefing patterns? 

ADV GQAMANA (SC): I’m not sure whether I follow you, Minister.  Are you 

implying that there could be corruption in the manner in which briefs are being 

distributed? 

MINISTER LAMOLA: Yes.  So, I’m asking if you aware there’s such 

corruption, or you have heard the rumour or anything, or, even if you have not 

heard the rumour, do you think it plays a role in the briefing patterns?  Particularly 

from the State Attorney, the local municipalities, because that’s where you are in 

PE, in the various local municipalities in the country and even our State-owned 

enterprises. 

ADV GQAMANA (SC): Thank you, Minister.  I’m not sure whether there is any 

corruption in the manner in which briefing patterns, of briefs have been distributed 

or it’s just the reluctancy on the attorneys, in particular from the State Attorney, to 

ensure that even black practitioners are given the opportunity to compete with 

white colleagues or is it a matter of getting comfort.  Let me also indicate, Mr 
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Minister, maybe you can also take this up as the political head of the portfolio 

concerned.  In meetings that I normally have with the acting heads of the State 

Attorney, as you will know they are acting both in PE and also in East London, 

there is always an indication that the legal advisors from the departments, of 

various departments, also plays an influential role insofar as who to be briefed in 

the matter and the impression I’m getting from the State Attorney is that although 

the State Attorney will have a preference of a particular counsel, in compliance 

with the transformation policy, but an answer will come from the department legal 

advisor to say we want so and so in this matter, not being compliant with the 

policy.  So, there is that indication which I normally get from the meetings with the 

acting State Attorneys. 

MINISTER LAMOLA: Maybe on the first one, there is an investigation by the 

SAU with regard to collusion and corruption.  On the last point you have just 

raised, how do you think we should remodel the Office of the State Attorney or 

Government briefing to avoid the situation where legal advisors or sometimes 

even political heads like ministers or mayors, instructing that no, we don’t want this 

one, we prefer this white senior counsel, or another black counsel, despite the 

judgment of the Office of the State Attorney? 

ADV GQAMANA (SC): Thank you, Minister.  I think, in op-, there should be a 

monitoring process and that monitoring process should not be judged on the 

number of briefs given to black practitioners, because if that’s going to be the test, 

it might give a skewed outcome.  You will find that insofar as numbers and the 

stats, it might indicate and show that black practitioners are being briefed, but 

when it comes to the actual budget allocated and the actual fees involved, then 

you will notice that the type of work given to our white colleagues, far outweighs 

what is given to the black practitioners.  You will see for instance, if I look at PE, 

you will find that briefs will be given to junior practitioners, women, to attend 

Regional Court in Somerset East and so forth, so when you look at numbers it 

might appear as being correct, but those matters that matters the most, they do 

not go to black practitioners.   

MINISTER LAMOLA: On the part of the cost and the budget, I have asked 

from the Office of the State Attorney, because they do publish, in their website, the 
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issue of who they’ve briefed and so forth, which you are raising that it could reflect 

some skewed kind of, because it doesn’t reflect the budget.  So, I asked them, 

why don’t you also publish the budget, or the amount that you have paid to these 

counsels.  Their response was that their profession does not want them to publish 

the amounts paid to the various.  Will you be open to whatever amount that you 

have been paid, for it to be published?  One of the issues I’m currently dealing 

with, includes the current Commissions of Enquiries, where some of the 

practitioners do not really want to reveal how much you are paying them for.  

ADV GQAMANA (SC): As long as that is left to the practitioners, truth will not 

come out.  The policy should indicate that the amounts paid to practitioners must 

be reflected, otherwise we will always hide behind that.  So, insofar as, if you’re 

asking me, personally, yes, I will be available and willing that the fees that I have 

charged have been paid by the State to be made public.  That’s public money.   

MINISTER LAMOLA: Thank you. 

ADV GQAMANA (SC): Thank you. 

CHIEF JUSTICE MOGOENG: Commissioner Mpofu? 

COMMISSIONER MPOFU: Thank you.  Good afternoon, SC. 

ADV GQAMANA (SC): Good afternoon, Commissioner Mpofu. 

COMMISSIONER MPOFU: How are you? 

ADV GQAMANA (SC): I’m doing okay, and how are you doing? 

COMMISSIONER MPOFU: No, I’m good.  It’s good to see you again.  No, I’ll 

ask you almost the same questions I asked another candidate.  Firstly, more 

particularly in your case, you know, the juniors in PE speaks so well of you and 

your leadership there, and is there any other black SC there? 

ADV GQAMANA (SC): No, no Commissioner.  I’m the only one.  

COMMISSIONER MPOFU: You are the only one? 

ADV GQAMANA (SC): Yes.  
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COMMISSIONER MPOFU: So, are you not concerned, or have you created 

enough base of the people, I know that you have assisted everybody there, will it 

not create a big gap if you leave that space? 

ADV GQAMANA (SC): Indeed, there will be a gap left if I were to be elevated 

to the Bench, that was the defence I used to the JP in previous occasions 

[intervenes] 

COMMISSIONER MPOFU: Which did not work, obviously.  

ADV GQAMANA (SC): It did work on the previous occasion when he asked 

me to avail myself and I said, JP, you have just left the Bar, I have just taken up as 

the Chair of the Eastern Cape Bar, give me a chance to monitor and mentor 

others but yes, there will be a gap left and hopefully there will be someone ready 

to take up.  You are welcome to come back home as well.  

COMMISSIONER MPOFU: [laughing] 

ADV GQAMANA (SC): So is Commissioner Norman.  

MINISTER LAMOLA: We are deploying him to Umtata.   

COMMISSIONER MPOFU: Ja, I think there’s a sinister reason why the 

Minister wants me to be banished.  Thank you.  No, the second issue is, this 

transformation thing we’ve spoken about, I mean, as you’ve indicated, ad 

nauseam.  But just to illustrate the issue.  If, I’ve just done a quick desktop 

research here, which says that there are 38 government departments, more than 

50 provincial departments, 278 municipalities, more than 700 SOE’s in this 

country.  If all the State institutions were to use black advocates to do their work, 

even 50% of their work, would we have enough black advocates in this country to 

do that work? 

ADV GQAMANA (SC): Are you suggesting that if, if [intervenes] 

COMMISSIONER MPOFU: I’m saying that if they were doing the right thing, 

would we even have enough people to do all that work? 

ADV GQAMANA (SC): Indeed so, Commissioner Mpofu.  In fact, even those 

that are reluctant to come to the Bar, might then see there is indeed an 

opportunity at the Bar, because as you possibly know, we will then train members 
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as pupils, you will pass within a year or two, they will leave again because they 

can’t sustain their practise, but the suggestion that you have, if it were to be 

implemented, there will even be more that will come to the Bar.   

COMMISSIONER MPOFU: Yes, and we would be able to attract more talent 

and to release people like you without leaving big gaps in those divisions.  

ADV GQAMANA (SC): Indeed so.  

COMMISSIONER MPOFU: Thank you.  Thank you, Chief Justice.  

CHIEF JUSTICE MOGOENG: Thank you, SC.  Commissioner Nkosi-Thomas? 

COMMISSIONER NKOSI-THOMAS: Thank you, Chief Justice.  Good 

afternoon, good afternoon to you, sir.  

ADV GQAMANA (SC): Good afternoon, Commissioner.  

COMMISSIONER NKOSI-THOMAS: Yes, well, you know, we’re taking 

advantage of your being here, in order to help us with this transformation project 

because as you know, we‘ve been grappling for the past 20 odd years with it.  We 

don’t seem to be winning.  So, it appears to be the case that the State Attorney 

does give black counsel work, but the question is that of quality and you 

suggesting that disclosure of the amounts of money spent on these cases could 

be used as a tool to monitor compliance with the policy.  But if I were to suggest to 

you that a structure, a more structured approach that applies, a strategy that I call 

a high-rotation strategy, in other words you [inaudible 0:33:50.2] tax as a 

specialization, trade and investment as a specialization, competition as a, 

Competition Law as a specialization, and you’d identify talent and then you do 

what I call high-rotation.  Obviously, you’ll start off, the first brief will land on not so 

fertile ground.  So, you make provision for hiccups, but you don’t give the one brief 

and say ugh, you didn’t do well, I’m not coming back to you.  You make provision 

to say, it’s a real, a progressive realization of an aspiration.  Then you come back 

with the second one, third one, so it’s specialized, same people, high rotation in a 

focused way.  Wouldn’t that sort of structured approach take us somewhere as 

opposed to this that appears to be a haphazard implementation of some policy.  

I’m just inviting you to perhaps assist us on this one. 
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ADV GQAMANA (SC): Indeed Commissioner, that will also be of great 

assistance, because when people are given the opportunity to be exposed in a 

particular field, then may I go back and say, you said as it is, it’s always quick to 

judge a black practitioner.  He gets the first matter, he doesn’t do it well, not only 

because he didn’t do it well, but possibly the facts were against him.  But he will 

be judged immediately on the basis of incompetency.  But the same does not 

apply if it’s not, if it’s a white colleague.  So, if the suggestions that you have could 

be also implemented by the various departments, that will also work well, because 

this defence or excuse of lack of skills, will not be there.  Obviously, gradually. 

CHIEF JUSTICE MOGOENG: To reinforce what both of you are saying.  At a 

meeting of the Heads of the Arms of the State I raised this issue and a particular 

ARM embraced it and cost one Advocate to be briefed, just once.   The person did 

not impress them, because it was a, the person was basically thrown into the deep 

end.  I remember in a subsequent meeting, one of those Heads of the Arms who 

will remain unnamed, calling in “Nimthatha phi lamntwana?” and there’s a never 

again.  So, if it was another person, I believe a longer opportunity and more 

understanding would have been demonstrated.  But we’re just too impatient with 

people [intervenes] 

ADV GQAMANA (SC): When it comes to [intervenes] 

CHIEF JUSTICE MOGOENG: No, there’s no plan to nurture. 

ADV GQAMANA (SC): Indeed so.   

CHIEF JUSTICE MOGOENG: Yes, I’m sorry, I may have interrupted you, were 

you done, my sister? 

COMMISSIONER NKOSI-THOMAS: Well, thank you, Chief Justice.  Thank 

you so much.  I appreciate the opportunity, Chief Justice.  

ADV GQAMANA (SC): Thank you, Commissioner.  

MINISTER LAMOLA: I have a follow-up on this high-rotation issue.  One of 

the issues we are grappling with with the National Treasurer, is the issue of the 

PFMA and quotation-based system.  As you know they expect that we provide 

some kind of quotation, which is almost impossible for the profession to do.  And, 
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when I asked them, they say, in fact the legal profession is almost 20 years, or 15 

years behind because this is the same debate they had with the accounting 

profession, 15 years ago, about the issue that you can’t provide quotations and 

because you are forced to do this thing of quotation, how do you think we can then 

implement this issue of high-rotation, in line with the current prescripts of the 

PFMA or whatever that may need to be amended, if you think so.  

ADV GQAMANA (SC): Thank you.  Minister, if I may first deal with the issue of 

quotation.  It is so difficult in the legal profession to give a quotation in a matter, in 

advance, save to indicate your daily rate and your hourly rate. 

CHIEF JUSTICE MOGOENG: Yes, it was about rotation, wasn’t it?  

Quotations? 

MINISTER LAMOLA: No, I’m raising quotations.  

[Crosstalk 0:38:31.1] 

ADV GQAMANA (SC): Was it not quotation? 

MINISTER LAMOLA: No, I think you understood my question, you're 

answering it. 

ADV GQAMANA (SC): Yes, sorry, I was saying, in litigation, although you will 

know that a matter will have to proceed in a particular way, but to give a quotation 

in advance is not possible.  You cannot say that because this is a particular type 

of a matter, it will cost so much.  At best you can indicate is your hourly rate and 

also your daily rate.   

MINISTER LAMOLA: Maybe senior counsel to help you.  Me and you are 

lawyers and I have also practised; I know that part.  But my difficulty is to convince 

the National Treasury, I’m convincing accountants, who are saying the accounting 

profession had the same difficulty in the last 10, 15 years, but today they are doing 

it in line with what the National Treasury is expecting.  So, I need you to help me, 

how do you think I can convince the National Treasury, in this context of the 

rotational system, that Advocates want us to implement and the attorneys and so 

forth.  
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ADV GQAMANA (SC): I’m not sure, Minister, whether it will be practically 

possible.  You will recall possibly, was it towards the end of last year, that system 

was tried to be introduced where, before you accept a brief, you need to provide, 

they need to source three quotations and they will work, I’m not sure whether on 

the cheapest quotation, but it was found it’s not possible.  So, I’m not sure it’s 

possible.   

CHIEF JUSTICE MOGOENG: Yes, sir.   

COMMISSIONER MPOFU: Thank you.  You know, thank you, CJ.  Just a 

follow up about, maybe you need some good news story around this thing of 

briefing patterns.  And I wanted to make this example, maybe to go back to this 

question, to the example that Commissioner Norman was, I mean Commissioner 

Nkosi-Thomas was making.  One of the institutions that has done this properly, 

maybe also for the benefit of the Minister, is the Competitions Commission, and 

the, you know, and I’ll make an example with myself.  Maybe the first matter I did 

for them was three or four years ago, but now I can safely say that I can do a 

matter of Competition Law against anybody at any level.  In fact, I did one which is 

probably the biggest in this country, the banking, foreign exchange matter against 

20 of the so-called experts.  And, another matter which went to the Constitutional 

Court, they even entrusted an unknown legal firm to be my instructing attorney 

called Lamola Attorneys.   

[laughing] 

MINISTER LAMOLA: I think maybe, Chief Justice, we are not trying to be 

dialoguing, I just want to inform Advocate Mpofu, that indeed it is true, the 

Competition Commission has done its best, but they are grappling with the same 

thing now, because the AG has said, find some irregular issues with the manner in 

which they have appointed the Advocates and all that.  So, that is a question I 

think, maybe the profession will have to help us to pass the hurdle. 

ADV GQAMANA (SC): I have no doubt that Minister, in our capacity as AFT 

and I’ve got the AFT executive also part of the members of the commission, that 

aspect will be looked at.   

MINISTER LAMOLA: Thank you, CJ. 
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CHIEF JUSTICE MOGOENG: Thank you, my brother.  JP, you’re the last.  Or 

were you just scratching yourself some time back, I thought.  Commissioner 

Norman, did I not give you a chance. 

[feint voice 0:42:42.9] 

CHIEF JUSTICE MOGOENG: Oh okay, okay.  JP, I assume I was mistaken, 

okay, you are the last then, Commissioner Norman.  

COMMISSIONER NORMAN: Good afternoon, counsel.   

ADV GQAMANA (SC): Good afternoon, Commissioner.  

COMMISSIONER NORMAN: I also declare that I know you from the Eastern 

Cape.  I just want, I think there’s a mistake on the dates on when you delivered 

some of the judgments, in fact the one date appears at page 41. 

ADV GQAMANA (SC): Page 41 of? 

COMMISSIONER NORMAN: Yes, page 41, I’m sorry [intervenes] 

ADV GQAMANA (SC): Book 1? 

COMMISSIONER NORMAN: On the shortlist bundle, it will be October 2019, 

shortlist book 1 of 1.   

ADV NW GQAMANA (SC): Page? 

COMMISSIONER NORMAN: Page 41.  Under your, ja, you’ll have a divider 

that’s got your name on there.   

ADV GQAMANA (SC): Yes, surely there is a mistake there.   

COMMISSIONER NORMAN: Yes.  It would be March 2018, neh?  Am I right? 

ADV GQAMANA (SC): Possibly.   

COMMISSIOER NORMAN: Do you think, I think it would, the possible date 

would be March 2018. 

ADV NW GQAMANA (SC): March 2018.   
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COMMISSIONER NORMAN: Alright, okay.  And then one other thing is, I see 

that you’ve, you also act in Port Elizabeth, but what I’d like to know is whether 

you’ve been exposed to maritime matters there? 

ADV NW GQAMANA (SC): If you define maritime matter in PE, it’s hardly 

there, Commissioner Norman. 

COMMISSIONER NORMAN: Things must have changed, because when I 

acted there I did quite a bit of maritime work.  

ADV NW GQAMANA (SC): Maybe the JP will assist me, not a single one 

has ever come to my attention.  

COMMISSIONER NORMAN: But are there matters, but they just don’t get 

allocated to you? 

ADV NW GQAMANA (SC): I’m not aware at all of maritime matters coming 

through PE. 

COMMISSIONER NORMAN: Okay, alright.  Thank you.  Thank you, CJ. 

CHIEF JUSTICE MOGOENG: Thank you, mam.  You are excused, sir.  

ADV NW GQAMANA (SC): Thank you, Commissioner, thank you Chief 

Justice.  

 


