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Judge Rogers:  Good afternoon Chief Justice. 
 
CJ M Mogoeng:  Are you well? 
 
Judge Rogers:  I'm very well thank you. 
 
CJ M Mogoeng:  Are you as confident as always or is your confidence a little bit shaken? 
 
Judge Rogers:  I'm nervous. 
 
CJ M Mogoeng:  Okay. Alright. Now tell me what is an honorary judicial member? 
 
Judge Rogers:  Of the organisation STEP? 
 
CJ M Mogoeng: Society of Tax and Estate Practitioner. 
 
Judge Rogers:  It's an honorary award of membership made by that organisation to 

lawyers that they, in this case judges, who they consider have shown 
particular expertise and knowledge in the field of tax or Estate 
planning. 

 
CJ M Mogoeng:  Is it based in South Africa or outside of the country? 
 
Judge Rogers:  No, it's a worldwide organisation. South Africa has a chapter, and I was 

recommended by the South African Chapter and that was then 
approved by the International Organisation.  

 



CJ M Mogoeng: Was this based on your contribution as a legal practitioner or after you 
became a judge or a combination of both experiences?  

 
Judge Rogers:  I think it was primarily because of my experience as a practitioner 

because since I have become a judge I've done relatively little tax 
work, and I think this honour was accorded to me in 2014. And I was 
only appointed a permanent judge at the beginning of 2013. 

 
CJ M Mogoeng: As a practitioner your views on the Legal Practice Bill as it wa-, then 

was seem to be somewhat radical and at odds with the trend or at least 
a certain trend. 

 
Judge Rogers:  I think the only views that I might have expressed which might have 

been thought radical, or contrary to the norm of the bar, was I was 
asked at a lecture or a debate which was arranged by the 
Constitutional Court Clerk's Association, to adopt a standpoint at the 
time when the Legal Practice Bill was still under discussion. And I was 
asked to represent the point of view in favour of the Legal Practice Bill 
which is what I did.  

 
CJ M Mogoeng: And if you have, if you are in a position to express views now, do you 

think it was a good idea to pass that legislation? Whether it serves the 
purpose it was understood to be intended to serve? 

 
Judge Rogers: I certainly after all the research that I did into it, didn't gain the 

impression that one of the key concerns of the profession which was 
that the Legal Practice Council, would be a body dominated by political 
forces which would interfere in the independence of the legal 
profession. That I didn't think was a significant concern. I didn't think 
that the political members were sufficiently numerous, to have a 
negative effect on the independence of the profession. And I also do 
think that there are advantages in having an overarching body, on 
matters concerning the legal profession. 

 
CJ M Mogoeng: What would you say are the fundamental benefits or outstanding 

benefits of this novelty? If any. 
 
Judge Rogers:  Well, perhaps the jury is still out as to whether they will be achieved.  
 
CJ M Mogoeng:  [laughs] Yes. 
 
Judge Rogers:  But I think the idea was that by having an overarching statutory council, 

which could execute a statutory mandate to try to make sure that the 
legal profession as a whole, serves the constitutional function of aiding 
access to justice. I think that is perhaps better achieved by an 
overarching statutory council, than through the private bodies that 
previously existed. 

 



CJ M Mogoeng: Many judges seem to struggle with who their employer is. And I see 
you have written OCJ … DOJ, OCJ. Upon further reflection who do you 
think the judges’ employer is? 

 
Judge Rogers:  In the conventional sense of an employer who is in a relationship with 

an employee, such has to dictate what the employee does I don't think 
a judge is employed by anyone. 

 
CJ M Mogoeng: Is the judge not employed by the people or the State? 
 
Judge Rogers:  Not in a sense that dictates I, the, I regard the primary hallmark of an 

employment relationship. 
 
CJ M Mogoeng: Yes. 
 
Judge Rogers:  As one where the employer can direct not only what the employee 

does but also to a substantial extent how he or she does it. That cannot 
be done, when a judge takes the oath of office. His or her duty is solely 
to the Constitution. 

 
CJ M Mogoeng:  And you don't think it is the people who have employed us? 
 
Judge Rogers:  I don't see… 
 
CJ M Mogoeng:  In… 
 
Judge Rogers:  …a judge it's I see… 
 
CJ M Mogoeng:  …using the Constitution as a mechanism that orders our affairs with 

the result, that if we don't order our affairs in terms of that script ,then 
we are out. 

 
Judge Rogers:  Well … [interjects] 
 
CJ M Mogoeng:  Don't think the taxpayer is our employer? 
 
Judge Rogers:  Not in the sense that the public at large can direct what we do 

because, as you will know in some instances, judges have to make 
decisions which are unpopular with the majority of people. 

 
CJ M Mogoeng:  Yes. 
 
Judge Rogers:  So we do not sway with popular opinion. 
 
CJ M Mogoeng: I thought that just we, I'm just trying to make you feel more at ease. I 

have thought in the same way as members of parliament, members of 
the executive are employed by the people. They can’t tell them to do 
wrong things. There are prescripts. There's a constitution, there are 
laws but if you don't act in line with them, they've got a way of firing 



you. Either not re-electing you or protesting or instituting some 
mechanism that can see you out of office. 

 
Judge Rogers:  If one is using employment in the metaphorical sense of whose 

interests ultimately are we there to serve… 
 
CJ M Mogoeng: Ja. Ja.   
 
Judge Rogers:  …then it's the people of the country as a whole. 
 
CJ M Mogoeng: Yes. Tell us about your experience as a judge since 2013. It's over five 

years since you are appointed a judge. How has that prepared you for 
the SCA? 

 
Judge Rogers:  Well firstly I was thrown into types of work which I hadn't done a great 

deal of at the bar, particularly in the criminal sphere. I in fact enjoyed 
getting to grips with parts of the law that, I was not that familiar with. I 
think it's important that judges should … there is something 
intellectually satisfying about all parts of the law. I don't take the view 
that there's one part of the law that is sexy to use a, an informal 
expression and others that or not. I enjoyed getting on top of and being 
in a position to conduct criminal trials to deal promptly and efficiently 
with criminal reviews. Obviously, I did a certain amount of injury work, 
the sort of work I hadn't done at the bar. But I think all of that has … 
served to make me a reasonably good generalist of the sort of litigation 
that comes to the SCA. But at the same time I believe I have certain, 
special areas of expertise, which could stand the SCA in good stead. 

 
CJ M Mogoeng: here is almost something like a subconscious prejudice against 

practitioners who specialized in criminal law. There seems to be a 
thinking out there that it's an inferior kind of law and, if your only area of 
speciality is criminal law then you are as good as a person who knows 
nothing at all about the law. Any views there? 

 
Judge Rogers:  Yes I di- … [interjects] 
 
CJ M Mogoeng: But not so with those who specialized only with civil work. You almost 

celebrated immediately. Or if there's criminal law is li-, ah. 
 
Judge Rogers:  I don't - [interjects] 
 
CJ M Mogoeng: Criminal lawyer. 
 
Judge Rogers:  I certainly would not agree with that point of view. I think the criminal 

law is perhaps where most ordinary people in the country who have the 
misfortune to have to deal with the legal system encounter it. Mainly in 
the lower courts. And I think it is absolutely important that the 
practitioners who represent them should be able to do so ably, and that 
the judicial officers who decide their cases, should be at home and on 
top of the principles that apply, so the justice can be seen to be done. I 



think there are … I don't know what the statistics are but, I would think 
that the criminal cases that are run throughout the judicial system in 
South Africa largely… 

 
CJ M Mogoeng:  Ja. 
 
Judge Rogers:  …outnumber the civil cases. 
 
CJ M Mogoeng: Yes. For how many terms have you acted in the SCA? 
 
Judge Rogers:  I have just finished my sixth term. It was, they were done in succession 

except, in the third term of last year. There was a break and I was back 
in the Western Cape High Court for one term. 

 
CJ M Mogoeng: From the time you acted there for the first term until now, has 

anything, about the workings of the court given you a reason to 
be concerned? 

 
Judge Rogers:  No, I have found the court to be, a welcoming, collegial place, 

and I have enjoyed my time there. I think it would be 
presumptuous of me at this stage to suggest how things might 
be done differently or better, but I have certain ideas which I … if 
I were appointed and became more experienced, I might try to 
explore. 

 
CJ M Mogoeng: Did you come across a situation where some of your colleagues 

were treated in a manner that you thought was unacceptable? 
 
Judge Rogers:  I was once treated quite recently by a very senior judge. He 

spoke to me in a manner that I thought was very rude. And it 
unsettled me for a few days. And it didn't stand in the way of my 
doing my job, but I found it an unpleasant experience, but after 
that the working relationship resumed. That's the only 
experience that I've personally had.  

 
CJ M Mogoeng: Did you get a sense that you were the only recipient of that kind 

of, or similar, conduct that is unacceptable or, are you aware 
have you become aware of other colleagues who have been 
subjected to unacceptable experience? 

 
Judge Rogers:  I know that, in this last term, at least one female member of the 

bench came to me very upset about the way she had been 
treated. 

 
CJ M Mogoeng: From afar. Just as far as I am from the SCA, have you over the 

years learned of, a tendency by some, to subject their 
colleagues to less than acceptable conduct? 

 
Judge Rogers:  No. What I have observed or experienced wouldn't amount … 

wouldn’t come close to any sort of pattern of conduct. 



 
CJ M Mogoeng: In other words before your experience and the experience of the 

other colleague you were not aware that a thing of the kind, 
would happen at that court? 

 
Judge Rogers:   No. 
 
CJ M Mogoeng:  President Maya. 
 
Commissioner Maya:  Thank you Chief Justice. Good afternoon Judge Rogers. 
 
Judge Rogers:   Good afternoon President. 
 
Commissioner Maya:  How are you? 
 
Judge Rogers:   I’m well thank you. 
 
Commissioner Maya:  Good. I want to canvass just one issue with you. It's a matter 

which I have raised we, discussed but only superficially, a while 
back. And it relates to the manner in which you have interacted 
with some of the colleagues at the court. I just want to preface 
this with the observation that all colleagues at the SCA, 
acknowledge your diligence and competence as a judge and I'm 
one of them. And I also want to mention a matter in which you 
and I searched together it was a customary law matter and I had 
included you in that panel deliberately because I just wanted to 
test the scope and breadth of your, you know your prowess. And 
I was pleasantly surprised by the manner in which you 
participated in the matter even though I'm sure, customary law is 
not your area of expertise. Now concerns have been raised by a 
few senior colleagues that you are difficult to work with. That you 
are not a team player, which is an important quality, at senior 
level where you sit in panels of a number of colleagues. And the 
words used by one of those colleagues was that you tend to 
swim upstream. There was another concern that you tend to pay 
slavish attention to foreign authority, even when our own law 
provides adequate remedies. And, oh there was another one 
that you are arrogant. Would you like to comment [laughs] on 
these observations? 

 
Judge Rogers:  I, I would be saddened if that is the impression that I've ever 

conveyed it's certainly nothing I've ever intended. I have a 
genuine love of the law, in addition to a strong work ethic and I 
don't think one can maintain a good quality of legal work without 
being passionate about one’s subject. And perhaps sometimes 
I'm too passionate about it, and, when I seek to engage on legal 
ideas with colleagues, perhaps they see it as being, I'm being 
difficult. But by the same token I think it is important in an 
Appellate Court. More so than in a high court. That one should 
not shy away, from academic rigour in solving cases. One 



should not dumb down the process of what one does in court. 
And there is nothing amiss with referring to foreign authority 
where it is relevant, and I am not sure if I have the case in mind 
which a colleague mentioned to you. But there was an extremely 
complex divorce case with a very large record. 

 
Commissioner Maya:  Ja. 
 
Judge Rogers:  Involving nine or ten discrete issues. I was not the scribe, and 

originally I differed from the scribe on a number of issues, and 
we ended up writing a joint judgment, in which we agreed 
because we each made accommodations and compromises in 
the way we were approaching the case. And the joint judgment, 
a very lengthy judgment, was one to which we both contributed 
equally, and I thought was an example of collegial working. 
There was one residual issue, where I did refer to foreign 
authority. It concerned the question whether, when a court 
considers post-divorce maintenance. It may have regard to a 
prenuptial contract, which purports to regulate post-divorce 
maintenance. On that question I and the scribe differed as to 
how we came to the conclusion but we both agreed that in the 
circumstances of this particular case, it was … the prenuptial 
agreement was not enforceable. The scribe together with the 
other members of the court took the view that, the provision in 
the prenuptial contract was simply contra bonos mores. I took 
the view that the Divorce Act section 7 (1) of the Divorce Act, 
permitted a more nuanced approach where the court was 
entitled to give effect to any agreement, made between parties, 
regarding their post-divorce circumstances. But where the court 
has a discretion whether to enforce it or not. I referred to foreign 
authority in England, Canada and Australia, because if we had 
interpreted the Divorce Act, in that way, we would have been in 
line with what I regard as a nuanced approach to the problem, 
as opposed to the very blunt instrument of saying that the 
prenuptial contract is simply void for being contrary to public 
policy. And I took into account and this thinking also emerges 
from some of those foreign cases, that we are well past 
hopefully an era in which, the law takes a patriarchal or 
paternalistic view, toward people who are getting married. Often, 
given the frequency of divorce it is very sensible for parties who 
conclude a prenuptial contract to make provision for what 
happens when they get divorced. And in principle, it seemed to 
me to be very undesirable to interpret our Divorce Act in such a 
way that under no circumstances, would the court hold parties to 
a prenuptial contract of that kind. But it was in that context that I 
found a review of the foreign authorities very useful because it 
showed how, interpreting the Divorce Act in the way I proposed, 
would not be giving rise to a maverick result, but rather one that 
was consistent with the trend of jurisprudence in other countries. 
Can I say one other matter, thing in an Appellate Court, is that 



you should expect I think, to have some strong personalities. 
What you can't have in an Appellate Court is somebody who will 
go along with the flow, because they don't have the force of 
personality of the confidence, of their views to stand their 
ground. There's no value in dissent for dissent’s sake. But it is 
important I think, that whoever gets appointed to a court like 
that, should have the courage to, no matter how junior they may 
be in the court, to stand their ground and I wish to if I may 
without going into the particulars of the case give two instances. 
There were two cases. I'm always the most junior judge out of 
the five that sits. So, I'm always in a post-hearing conference 
invited to state my opinion last. In two cases, I disagreed with 
the four previous people who had spoken. And in two of those 
case — in those two cases. My dissenting judgment 
subsequently became a 4-1 majority judgment. Now if I had just, 
sort of cow-towed to seniority or, to the experience of people 
there that might have been a 5-0 judgment the other way. So, I 
don't think … I stand my ground. But I don't see myself as 
arrogant and if that is how I have come across, then it is 
something I would have to remedy. If you wouldn't mind though 
just apropos that comment. I received a letter of encouragement 
from, one of the black female permanent judges of the court. 
And because it seems apropos to what you have said she said 
this. ‘As much as you are most intelligent you have it in you, to 
share ideas and exchange views in the most dignified and 
respectful way, with all, regardless of who they are. That 
distinguishes you from all who believe in themselves too much. 
And disregard others which smacks of arrogance and 
disrespect. I have told those who care to listen that much.’ 

 
Commissioner Maya:  Thank you Judge Rogers. Thank you, Chief Justice.   
 
CJ M Mogoeng:   Thank you President. Commissioner Nyambi. 
 
Commissioner Nyambi:  Thanks CJ. Afternoon Judge. 
 
Judge Rogers:   Good afternoon. 
 
Commissioner Nyambi:  It’s linked to the previous question. Anything that you might think 

it's a witness on your part that you have to work on? 
 
Judge Rogers:  Well certainly when I arrived at the court, for my first acting term 

it quickly dawned on me that one of the things I have to work on 
is to make my judgments shorter. I, because I find the law 
interesting and I have usually done a, perhaps a great deal more 
research than is strictly required to solve the case, I think I had a 
weakness, of, to use an unpleasant expression parading my 
learning. And for example one of the judgments that was 
mentioned I think in the DRGU submission the Lawcom 
insurance case, I re-read that case and I thought well there's 



nothing there actually that I disagree with I still disagree with the 
academics. But if I were writing that judgment now it would be 
about, a half of the length. That is certainly one aspect. 
Obviously at a personal level if I have made a wrong impression 
of arrogance that is something I would have to address.  

 
Commissioner Nyambi:  If you can be able to take us through some brief signoses of the 

article you wrote in 2012, ‘High Fees and Dubious Practices 
Advocates’, and what it means to access to justice by poor 
people. 

 
Judge Rogers:  Yes. I always thought that advocates charged far, well let me 

say the successful advocates and particularly at the silk level but 
also the senior junior level of successful advocates. Of course, 
an advocate, there’re a large number of advocates and perhaps 
some of the less successful ones, will still charge what all of us 
might regard as modest fees. But the successful advocates 
charge what I thought were very high fees and I thought 
particularly, at the top level. I thought the institution of silk, was 
one which encouraged high fees. It be-, I referred to an English 
judge who said the granting of QC status in England was 
tantamount to a license to print money. I thought the tendency 
which I understand still prevails at some bars, for juniors to 
charge two-thirds of what the silk charges, to be an unhealthy 
practice. Because it … even if the amount exceeds what the 
junior would ordinarily charge if he or she were acting on their 
own. I was particularly concerned about the tendency to charge 
what they called collapse fees if you briefed for a trial of two or 
three weeks, you negotiate a fee which practically boils down to 
this, that if the case settles in a few days before it is due to start, 
the person charges, I, for the whole period as if they were in 
court. Now in my experience. I never did that, and, I never 
thought that any experienced advocate who was reasonably 
successful, would be without work, just because a case settled. 
There would always be work. You could do some work sooner, 
like adv-, opinion work or you could accept briefs which you 
couldn't otherwise have done. Basically, work quickly fills the 
void. So, I was against collapse fees. 

 
Commissioner Nyambi:  Thank you Judge. Thank you, Chief Justice. 
 
CJ M Mogoeng:  Thank you very much, Commissioner Nyambi. Commissioner 

Schmidt. 
 
Commissioner Schmidt: Thank you Chief Justice. If you look at page 14, 114 of your 

nomination form. Your, you don't need to but… 
  
Judge Rogers:   Oh. 
 



Commissioner Schmidt: …your academic prowess, ability is quite clearly indicated there 
and I'm not gonna read it out, but it's quite impressive. But 
ignoring what President Maya has informed you as to what you 
are alleged to have acted on. Your mannerisms, I just want to 
ask, and you have been put with the possible problematic 
situation at the SCA, in terms of the way you have been dealt 
with and the way one of your female colleagues have been dealt 
with. And why I've put, your academic prowess there, is don't 
you think or could it be interpreted that the way in which those 
individuals who have acted in the way they have done, to which 
you have now indicated, could be a matter of someone else 
term, intellectual arrogance. In other words, if you know it all, 
you've experienced it all, you don't, you don't suffer fools that 
easily. And could it be interpreted for just to clarify, whether it 
may be interpreted as one of those, or whether it's just a matter 
of, poor collegiality, poor mannerism, poor whatever the fact 
may be. I’m just trying to, as a clarity. 

 
Judge Rogers:  Are you speaking of … as expla-, potentially explaining the way, 

the person who dealt unkindly with me was? 
 
Commissioner Schmidt: Quite right. And the female colleague. Not how you are alleged 

to have dealt with others but, in that particular instance. 
 
Judge Rogers:  I suppose, it's difficult to put yourself in a position who has ser-, 

in the same position as someone who has served on that court 
for many years and perhaps gets impatient of newcomers. I 
think that can happen. As I said it wasn't a pattern, but I think it 
can happen. 

 
Commissioner Schmidt: And maybe a lesson in how to react to other colleagues in future 

possibly. 
 
CJ M Mogoeng:   Minister. 
 
Commissioner Masutha: Good afternoon Justice Rogers. 
 
Judge Rogers:   Good afternoon Minister. 
 
Commissioner Masutha: Now I see from your CV that you carved your legal experience, 

professional experience, largely if not exclusively at the Cape 
Bar. Which includes twenty years of silk there. Now I don't know 
if the situation has since changed recently, but the last time I 
checked. Out of the over four hundred members of that bar, less 
than twenty are African. Or were African. Can’t recall how many 
were women. Now, with all the years that you have been in that 
bar. And given the statistics as I've just outlined which may have 
improved but I don't think significantly. Let alone the number of 
silks that were ever promoted out of that bar, which are black, 
generic even, and female, do you believe that that bar has been 



transformed and having been part of it, that long? Do you 
consider yourself as having played any meaningful contribution 
in promoting transformation? Given those circumstances? 

 
Judge Rogers:  I became chairman of the Cape Bar Council I think it was in April 

2003. And very shortly before I assumed office the G C B had 
adopted some aspirational goals for transformation of the bar 
generally throughout the country. As soon as I took office I took 
those aspirational goals and I came to the conclusion that the 
only way of trying to translate them into practice, would be to 
reduce them practically, to rules, to which silks and sen- … 
council of more than ten-year standing would buy in. And would 
have to make annual returns of how they are meeting the 
various requirements and that that, I then drafted those 
programmes and I took them to the bar council where they were 
approved. I then took them to the general meeting of members. 
And the — those rules were essentially what we called a, the 
PDI initiative which was, and it might seem quite modest now 
but a requirement that each silk had to commit to, in, having at 
least in one matter in the year, a previously disadvantaged 
individual which was taken to be a black practitioner or a female 
practitioner in the seniority range of one to four years. A second 
initiative was that the practitioners, senior practitioners were to 
commit to an arrangement in terms of which where a silk and a 
senior junior or an experienced junior were engaged, that a third 
junior, PDI junior would be engaged, whose fees would be 
funded by a fee sacrifice by the experienced practitioners. There 
was a pro bono scheme and there was also what we called a 
group allocation scheme. Although the theory of the bar is that 
everybody's door is meant to be open to junior and senior 
members alike, it is sometimes difficult for young members to 
approach a senior member, and so we organized the bar into 
these groups of four or five practitioners and each beginner for 
the first three years of their practice, were allocated to a group. 
To particularly encourage mentoring and an open-door policy 
with those people. Those were implemented, I always complied 
with them and most members of the bar did submit their returns 
and were complying. But ultimately it clearly hasn't been 
enough. And if one tries to work out what is the … where the 
problem or the fault lies, one may say it lies partly in the 
commitment of senior practitioners, to look beyond what one 
might call an established pool of expertise when you bring on 
board juniors and so on. But it may also just be that successful 
practitioners at the bar are extremely busy. And perhaps resent, 
having to give up time, to operate in a way that they might think 
is inefficient. So up until the time that I left the bar in 2012 clearly 
not enough had been done. Since then obviously I have lost 
touch with specifically what the Cape Bar has been doing. But 
my own contribution in attempting to ensure that, black people 
are attracted to the bar but particularly that they stay to the, at 



the bar and succeed, has been by way of advocacy training 
which is a very time-consuming activity. 

 
Commissioner Masutha: I would like to boldly put it to you that despite those aspirational 

goals and apparent attempts, very little that's worth mentioning 
even has occurred. I can put it to you for example that since I 
took office in 2014 in the two sets of recommendations, for 
appointment to silk status in the one instance, only one female 
generic black, and was the only female out of about sixteen or 
seventeen candidates was promoted. In the second instance, 
again only one, African male, who happens to be one of the 
commissioners here. And he can declare himself because at 
some point he pestered me that why is he being held back, 
whilst we are fighting over this? Was promoted out of that bar, to 
silk status. And beyond that nothing. And I sa-, as I said less 
than twenty Africans until recently that I was aware of, were 
members of that bar. I would like to put it to you, that statistics 
speak for themselves. That we are dealing with a bar that just 
refuses to transform for some reason. What would you attribute 
this to? 

 
Judge Rogers:   Sorry what… 
 
Commissioner Masutha: Given what you have just outlined as the initiatives. And I'm 

particularly concerned about the last statement, where you say 
that practice senior practitioners are too busy to concern 
themselves, I suppose with issues of transformation. 

 
Judge Rogers:  Yes, well it takes time to mentor someone. And I know that in 

the … in the year or two before I went on to the bench, I 
mentored two African women, Liziwe Tsai and Penny Mokoena, 
and it does take time, but it is rewarding. And I can't contest, the 
statistics you put up and it certainly indicates that a majority of 
the members of that bar are not doing enough. 

 
Commissioner Masutha: Thank you. Chief Justice. 
 
CJ M Mogoeng:   Thank you Minister. Commissioner Norman. 
 
Commissioner Norman:  Thank you Chief Justice. Good afternoon Judge Rogers. 
 
Judge Rogers:  Good afternoon again. 
 
Commissioner Norman:  Out of all the candidates that have availed themselves for this 

position. If I look at their years of appointment, ranging from 
2004 to 2013, you seem to be the most junior of the lot. Am I 
correct? 

 
Judge Rogers:   Yes.  
 



Commissioner Norman:  Yes, is that corr-, you aware of that. And of - [interjects] 
 
Judge Rogers:  I, if I may say I'm the most junior in years of judicial office. 

Although I think I'm, I have longer experience in legal practice. 
 
Commissioner Norman: Yes. 
 
Judge Rogers:   Than most of them. 
 
Commissioner Norman:  Yes no. We're talking about because they… 
 
Judge Rogers:   Yes. 
 
Judge Norman:  …are all judges. So, we're talking about judicial office today. 

Yes. The other thing that I wanted us to talk about, is the article 
that you wrote. Oh, sorry before I leave that question if you 
would permit me Chief Justice. So, they are all senior, as senior 
judges to you. 

 
Judge Rogers:   Yes. 
 
Commissioner Norman: … Would you, what would you say if one were to say the judges, 

that are more senior to you, must be preferred for this position 
being a senior court as the SCA, if they meet all the criteria, and 
you meet the criteria but in terms of preference they should be 
preferred. What would your comment be? 

 
Judge Rogers:  I suppose if you rank all candidates theoretically as of roughly 

equal ability, and you then say well all else being equal we’ll 
prefer the more senior judges, I couldn't contest that.  

 
Commissioner Norman:  Yes. Thank you. And you Judge you published an article in 2006 

in fact I think the date is incorrect because when I read the 
article it's in the Advocate December 2004 and not — you have 
December 2006 I think that’s an error. It's entitled Silk Why It 
Should Go. You remember that article? 

 
Judge Rogers:   Yes I do. 
 
Commissioner Norman: Yes. At the time when you published it you were already a silk, 

for about five years. 
 
Judge Rogers:   Yes. 
 
Commissioner Norman: And then you state the reasons why you think that it has since 

become irrelevant. Then having published the article, having 
attained the silk status, I would imagine that after you published 
that article, you would not have objected to anyone, who wanted 
or applied for silk status. 

 



Judge Rogers:  Well I found the whole system invidious to assess. Because one 
is being asked to pass judgments, for example we had a Silk 
Committee in the Cape and you have to pass judgments on the 
competence of your colleagues. And I have, it was just not an 
exercise I would particularly have wanted to engage in. I just 
found the whole process invidious. And I always thought that the 
market of consumers for legal services will attach value to the 
people who do good work. And you know we don't need a 
system of silk for doctors or engineers and I didn't think we 
needed it for advocates so it wouldn't so much be that I wouldn't, 
it would be a matter of indifference, who gets awarded silk. If 
there's … I would have preferred the system abolished. But if it 
stands if it remains which is what the majority of the members of 
the profession have preferred, then one has to try to implement 
it as best one can. And make it as rational as possible. And I 
know the bars, the GCB has done that and the different bars 
have done that with formulating criteria, for silk. 

 
Commissioner Norman:  Yes. But my question Judge, with respect is did you during that 

period after you had written the article, object to any application, 
where someone applied for silk? After 2004 after the publication 
of the article? 

 
Judge Rogers:  There would if, I assume during that period I would have, sat on 

the Silk Committee once or twice and there would have been 
some people who were approved and some people who weren't. 
And I would have participated in those decisions. 

 
Commissioner Norman:  Yes. I, I'm just trying to understand if you had looked at the 

system you were enjoying the benefits of the silk status. And 
you had looked at it and you felt that it's no longer relevant as far 
as you are concerned that's how you motivate for that position. 
Why would then be necessary? For you even if just as an 
individual or the Cape Bar then oppose, any application for one 
who wanted to take silk? 

 
Judge Rogers:  Well, the view of the majority of the bar which supports the 

institution is that awarding the person the SC status is some sort 
of public certification, of the competence and experience of the 
advocate concerned and it's not just a, as it were a run of the 
mill. At least it, it's intended not just to be a run of the mill 
competence it is meant to be something which, puts the 
candidate in a, somewhat unusual or exceptional ability. I don't 
approve of the system. But that was the decision of the majority 
it existed, and I would have participated in decisions. I 
eventually withdrew from it because I found the whole process 
so invidious. But when I did participate in it I would have 
attempted in good conscience to apply the criteria that were laid 
down. 

 



Commissioner Norman: I am sorry, sorry. If I may pursue the question Chief Justice. I'm 
trying to understand Judge. Before you attained silk status you 
believed, in that position. 

 
Judge Rogers:   Yes. I did. 
 
Commissioner Norman: You would not have availed yourself for… 
 
Judge Rogers:  No. No on the contrary that isn't correct. Even when I applied for 

silk, I was against the institution and had clearly articulated that. 
The difficulty was, that I was reaching the stage of seniority in 
my practice. Where a number of clients, which included State 
clients like SARS. Would not — they, because the system was 
there, litigants, particular corporate litigants and government 
departments and parastatals and the like, they, because the 
system is there, they attach significance to it. And therefore, 
they say this is a case that we want a silk. And I was going to 
cease to get work. It had been put to me as plainly as that. If I 
did not take silk. So, although I did not agree with the system, it 
was there, and the only way I could continue, to practice in the 
fields in which I’d developed expertise was to take silk. But I was 
always ready to if, the profession abandoned it, I supported that 
and I would have, gladly given up using, any title. 

 
Commissioner Norman:  Yes. So you benefited from that system. 
 
Judge Rogers:   Yes. 
 
Commissioner Norman: And we as the members of the bar, got to know about your 

objection to the system, five years into it. 
 
Judge Rogers:   Sorry… 
 
Commissioner Norman: Into the silk status position. 
 
Judge Rogers:   Sorry. The members of the bar got to know about? 
 
Commissioner Norman:  By publishing your views in the Advocate. 
 
Judge Rogers:   Oh. Yes. 
 
Commissioner Norman:  So, members of the bar would have only become aware of your 

attitude. Towards the silk status, five years when you had 
already become silk.  

 
Judge Rogers:  Well those who didn't know me in the Cape that would be true 

yes. 
 
Commissioner Norman: Yes we're talking about me. In practicing… 
 



Judge Rogers:   Yes. 
 
Commissioner Norman:  … in Durban. 
 
Judge Rogers:   Yes. 
 
Commissioner Norman: And, that's the only time I would have come to, I’m a, come 

across information that Judge Rogers was at some point, not 
favour, not favouring the system itself. 

 
Judge Rogers:   Yes. 
 
Commissioner Norman: And from you, the answers that you've given, the reason why 

you attained silk status was for your benefit. For you to be able 
to trade in the profession. 

 
Judge Rogers:   Yes. 
 
Commissioner Norman: That's correct. Now what I don't understand. Is why then? If you 

have attained the status, you have benefited from it, why then 
do you feel, that those who follow you, must be checked on, by 
the bar council? Because that's what you suggest in the article. 
Check how much they charge. I am just trying to understand 
where is the — you practice in competition law. Surely, you 
would should know. That even that system becomes anti-
competitive. I would, I'm trying to understand the logic behind … 
a jurist that you are. As to why you would feel. That those that 
come, after you, must then be monitored? 

 
Judge Rogers:  Well the alternative would be to say that everybody at the bar no 

matter what their seniority can just have the, be accorded senior 
council status and then it would be meaningless. I thought the 
system was bad but, what one can't have, is one can't defend 
the system which is what the majority of the bar does, as a 
rational system and then say we will give it to everyone, or we 
will not apply any standards in awarding it. I, remember the 
system wasn't created by me and the criteria weren't formulated 
by me, I was one in our bar of, in a bar council which in the 
years where I served on it, were simply giving effect to decisions 
of the bar.  

 
Commissioner Norman: Who … did you at that point when you wrote the article. Were 

you of the view, that the standards that you have just alluded to, 
were being lowered and that everyone was just getting silk? 

 
Judge Rogers:  No. I thought the standards were extremely difficult to apply. I 

did, I found it difficult to know how to apply them.  
 
Commissioner Norman: Yet but then why was your answer then relating to the 

standards? Because I didn't ask for the standards. 



 
Judge Rogers:   Sorry? 
 
Commissioner Norman: Why didn't … why did your answer that you gave me then relate 

to the standards? 
 
Judge Rogers:  The standards were set by the GCB and by the bar. It's, the, 

they are hard to apply but as a person subject to the majority 
decisions of the bar and attempting diligently to serve the bar, 
one does the best one can. 

 
Commissioner Norman: Yes. Thank you Judge. Then one last question C J if you would 

please permit me. But not on that same point but on the case 
that you dealt with. That's the case where someone gets 
convicted or pays a fine at the police station, the Holtsomer 
decision. 

 
Judge Rogers:   Yes. 
 
Commissioner Norman:  And then they get a criminal record. 
 
Judge Rogers:   Yes. 
 
Commissioner Norman: And that decision was not reported and you make the point that 

it was not reported but you felt it was a matter that's important, 
and it deserved of reporting. 

 
Judge Rogers:   Yes. 
 
Commissioner Norman: Was there any reason why you felt … do you regard that section 

… in fact if you look at that section 57 of the Criminal Procedure 
Act do you, when you look at it do you believe that it's 
constitutional? Because a person goes to the police station, 
pays an admission of guilt fine, and ends up with a criminal 
record. Which is something that you complain about in the 
judgment. Yes. 

 
Judge Rogers:  Yes. I think it may be constitutional provided that the police 

authorities don't abuse it. I think it is, open to abuse. And the 
particular abuse which occurred in that case and which 
according to a report from the senior magistrate in Wynberg was 
widespread, is that the people who are arrested and don't 
understand the intricacies of the legal system. Failed to 
distinguish properly between bail, and an admission of guilt fine 
and the consequences of signing and admission of guilt fine are 
not explained, and more importantly, if a matter is one which is 
suitable for an admission of guilt fine the statute says, that the 
police should then issue the notice. And I think it's a three-week 
period or what, there's a specified period within which they can 
pay the admission of guilt fine. And they should be released first. 



And then they can decide whether they will pay the fine or not. 
In all of these cases we were finding, that it was, the detained 
person was being given to understand that he had to pay the 
money before he could be released. 

 
Commissioner Norman:  Yes. 
 
Judge Rogers:   And that was an abuse. 
 
Commissioner Norman:  Yes. 
 
Judge Rogers:  I think the system can be implemented within the framework of 

section 57, in a constitutional manner, but it requires proper 
attention by the police. 

 
Commissioner Norman: Yes. Thank you. Thank you, Chief Justice. Thank you for 

allowing me more time, thank you. 
 
CJ M Mogoeng:   Thank you Commissioner Norman. Commissioner Mpofu. 
 
Commissioner Mpofu:  Thank you. Good afternoon. 
 
Judge Rogers:   Good afternoon. 
 
Commissioner Mpofu:  Judge. Yes. I'm allowed two questions but I'm going to try and 

sneak a third one if the CJ doesn’t stop me. The first one is quite 
a quick one, which is about transformation. You know, I just 
want to know, seeing that you have been at the bar for some 
time. You know whether you participated in any transformation 
quote unquote ‘initiatives’ before it became fashionable so to 
speak? I know for example that at the Cape Bar one of the 
things that I found very pleasing was to know that when 
somebody like Dullah Omar was detained as an advocate, 
colleagues came around and took his cases and assisted and 
so on. Maybe it might have been before your time. Did you ever 
participate in such, initiatives? In the bad old days? 

 
Judge Rogers:  I did pro bono work, but I was never approached or engaged to 

participate… 
 
Commissioner Mpofu:  That kind of thing. 
 
Judge Rogers:   ... in political work. I've just didn't have that label. 
 
Commissioner Mpofu:  Well. Okay. Did you do any, okay no let me leave that. Ja. So. I 

do-, what do you mean you didn't have that label? 
 
Judge Rogers:  Well I think people get pigeon-holed at the bar and I was quite 

early pigeon-holed as a commercial… 
 



Commissioner Mpofu:  Commercial.  
 
Judge Rogers:   … advocate. 
 
Commissioner Mpofu:  Okay. Fair enough ja. Alright. Then the next issue is … the … I 

would like you to assist me because there was a debate that, I 
had here. I have had the pleasure of appearing before you in the 
Competition Appeals Court. And read your judgments which are 
quite good. But one of the issues we are, we were concerned 
regarding the Competitions Appeal Court or the, ja. The CAC in 
particular. The Judge President of that court, Judge Davis. 
When he was here. Him and I had a debate about an article that 
you had written or a speech you had given indicating that there 
was a disproportionate allocation of work in that court. And I 
think my version was that it was sixty or sixty five percent of the 
judgments were done by one person. Or, and his version was 
that it was done by the same panel or something like that. But 
both of, whatever aversion it was bad. So, I just wanted to hear 
from you, what was the nature of that criticism and has have 
things improved since then? 

 
Judge Rogers:  Mr Mpofu it was not actually, put up by me as a criticism. As I 

recall it was part of a discussion panel at a BRICS conference in 
Durban on competition law. 

 
Commissioner Mpofu:  Right.  
 
Judge Rogers:  And the point I was making was that, because Judge Davis has 

been the president of that court since its inception, there has 
been a continuity in the jurisprudence of the court. And in that 
context, I had examined to what extent he had written the 
judgments and to what extent he had been in the panels. In 
which the judgments were written. I certainly know that in that 
court as you probably know does not have a, I would call a very 
high workload it may be here as, six or seven or eight cases a 
year. And I have written, I think seven or eight judgments. So, I 
have not felt that I've been frosted out. And I know my colleague 
Boqwana who is now a permanent member of that court has 
also written judgments.  

 
Commissioner Mpofu: Okay. Now okay the last issue is just almost a follow-up of 

something that Commissioner Norman spoke about. Not the 
issue that she was dealing with directly. But, I have just looked 
through the … it's about the question of age. You are, you’ve 
just turned sixty. 

 
Judge Rogers:   Yes. 
 
Commissioner Mpofu:  Yes. Now if you look at the applicants here. Three are in their 

fifties, late fifties. And six are in their sixties. The, of the three, 



two of are the black African women. And so, the question I really 
want to ask which is related is that, if all things being equal and I 
think you have dealt with that qualification. If we have to now let 
us say were four places and the only place left now is between 
you, and these two African women who are younger, assuming 
age or youth is an advantage. While younger, more senior than 
you, and female. So, they have like a triple advantage. At face 
value. What should we do? 

 
Judge Rogers:  All other things being equal it seems to me that women are 

underrepresented on the SCA bench and they should be 
preferred. 

 
Commissioner Mpofu:  Okay. And so, the only issue I think you mentioned the question 

of ability. So, you would then, we, the ability so to speak let's 
assume your ability was particularly outstanding. Would then 
have to overcome all those hurdles? 

 
Judge Rogers:   Yes well you would, yes. 
 
Commissioner Mpofu:  That would be the issue. Okay. Thank you very much. 
 
CJ M Mogoeng:   Commissioner Notyesi. 
 
Commissioner Notyesi:  [inaudible 0:53:19.9] 
 
CJ M Mogoeng:   Thank you. Commissioner Fourie. 
 
Commissioner Fourie:  Thank you Chief Justice. Good afternoon. 
 
Judge Rogers:   Good afternoon Mr Fourie. 
 
Commissioner Fourie:  Judge Rogers. We were not provided with transcripts of your 

previous interviews when you were interviewed for a vacancy in 
the Western Cape division. But if memory serves me correct I, 
during those interviews or at least one of them. Engaged you on 
those two articles that you were previously referred to. The silk 
issue as well as the high fees. And without going into the merits 
of it I agreed with your articles and I still do agree with the 
contents thereof. But very little has changed since those 
interviews and the situation has prevailed and continued. I would 
like to venture, to say that one of the driving forces, at least by 
some of the coming into being of the Legal Practice Act is the 
fact that both advocates and attorneys albeit legal practitioners, 
will be regulated by one national body, called the Legal Practice 
Council. And I'm sure you are familiar with the provisions of the 
Legal Practice Act. My question to you is do you think that that 
structure that came into being on the 01st of November last year 
will create a more conducive environment where these issues 



may be fruitfully debated, considered and addressed? Or do you 
see any other avenue where it can be further exploited? 

 
Judge Rogers:  If the i-, if we're talking about fees rather than the institution of 

silk. 
 
Commissioner Fourie:  I'm talking about both. 
 
Judge Rogers:  Yes. But in regard to fees I rather doubt, if discussions in the 

Legal Practice Council will solve it. Because, at least insofar as 
the bar is concerned, I am sure a large number of the successful 
practitioners will continue to think that they can charge, that their 
fees are reasonable and that they have clients who are willing to 
pay them. So short of, I think the only way that could be dealt 
with would be actually by regulation, some form of capping. And 
I know it's something that, one shy’s away from. Price regulation 
hasn't always worked. Fact is generally hasn't worked in 
agricultural and other products but it … I am not sure it will 
change other than by some form of regulation. 

 
Commissioner Fourie:  Thank you Chief Justice. 
 
CJ M Mogoeng: Thank you Commissioner Fourie. Just last one and I hope I am 

not ruffling the feathers. Given the need for access to justice for 
all. Would it work if the organized profession were to go back to 
the old system, in terms of which fees were regulated? That is 
on the assumption that whatever needs to be done, with the 
regulatory framework relating to competition, could be done. The 
old system in terms of which you know okay to settle a divorce 
pleadings there’s so much. To settle this there's so much. You 
can't go beyond this. Just to accommodate the stage at which 
we are. As a country economically, and the desperate need for 
access to justice which Legal Aid South Africa can’t cope with. 
Do you think it would work or is it just to … or have we gone 
rather too far in terms of being used to judge? As we deem 
appropriate to go back. 

 
Judge Rogers:  Chief Justice I’m not … I don't recall there ever being a system 

where a tariff, bound what lawyers attorneys or advocates could 
charge their clients. There was and still is a party and party tariff, 
for taxing fees as against an opponent where they have to pay 
your costs. But as between the client and his own attorney and 
advocate I have never understood fees to be regulated and that 
is still the position. 

 
CJ M Mogoeng:  Oh, I thought there was a stage when people were sort of 

guided into charging in moderation. And thereafter came kicked 
in a system that, I mean saw people charging with ease. I am 
told some even charge one million. 

 



Judge Rogers:   There… 
 
CJ M Mogoeng:  Not for the whole trial. Some … I mean there was a case of 

somebody who judge one million for an opinion. So, I said if we 
were judging for our judgments then we would, we would be 
somewhere. 

 
Judge Rogers:   We would be millionaires.  
 
CJ M Mogoeng:  So, isn't there a need for regulation though? 
 
Judge Rogers:   Yes, I … as you were… 
 
CJ M Mogoeng:  Yes perusing a file something per page there was that thing, 

wasn't it? 
 
Judge Rogers:   Yes. 
 
CJ M Mogoeng:  Something per page but now it doesn't, is it still there? 
 
Judge Rogers:  No as you were talking I was reminded that there were at some 

stage fee parameters. 
 
CJ M Mogoeng:   Yes. That is what I am referring to. 
 
Judge Rogers:  Okay but they were quite broad parameters and they were 

guidelines they were not…  
 
CJ M Mogoeng:   Yes. 
 
Judge Rogers:  Nobody was bound by them but then the Competition 

Commission took the view that they were anti-competitive. And 
…  

 
CJ M Mogoeng:   Yes, that's what I'm talking about.  
 
Judge Rogers:   Yes. 
 
CJ M Mogoeng:  You see why can't we, because laws are there to make sure that 

we live comfortably, peacefully and we all enjoy this country 
together. Now in circumstances where access to justice seems 
to be frustrated by astronomical fees that the Competition 
Commission seems to have inadvertently facilitated. Is there 
room for going back to the basic so to speak and say no this 
thing doesn't work for us as a nation? People can still survive 
without charging as much as they do. They can still have 
comfortable vehicles it doesn't have to be a Rolls Royce it 
doesn't have to be a Bentley. They can still be comfortable. But 
let's think about the poorest of the poor or people like me I can't 
afford a lawyer really I can tell you now. What, is there room for 



regulating a system in such a way as to accommodate the 
broader public? 

 
Judge Rogers:  I think one could, it would have to be statutory in foundation 

rather than as something produced by the profession. 
 
CJ M Mogoeng:  Sure, whatever it takes. I mean we have had to reduce fees for 

instance in the Constitutional Court. Silk had charged and a 
junior … we were shocked we had to reduce those fees. That is 
how shocked we were. And that is because of this competition 
… Law Competition Commission thing. 

 
Judge Rogers:  Yes. If I may say I personally see no objection to statutory fee 

parameters. I would add though that when it comes to, I wouldn't 
even say the poorest of the poor, but the person with only 
modest means … teacher or a nurse or someone… 

 
CJ M Mogoeng:   Like me. 
 
Judge Rogers:  …like that. I don't think, whatever parameters were set, I don't 

think would enable the … that average person who earns a 
teacher's salary or a policeman's salary, to litigate even at the 
lower end of a parameter and if the parameters were radically 
lower than the sorts of fees that are currently charged. So I 
would have thought that at least in tandem with some such 
system as you propose going back to, there really, and apart 
from Legal Aid which always needs to remain vibrant and 
properly funded, I think the profession needs to do more by way 
of pro bono work. 

 
CJ M Mogoeng:   Thank you. Minister. 
 
Commissioner Masutha: Just a follow-up on this one. Are you aware that in terms of the 

current Legal Practice Act, the Law Reform Commission which 
is chaired by Justice Kollapen, who I understand will be 
appearing here tomorrow, we can confirm that, has been 
charged with exactly the task of investigating this matter, and 
that in fact they have commenced the work officially to the, 
towards the end of last year?  

 
Judge Rogers:  I am not familiar with that work but I can see why they would 

want to do it yes. 
 
CJ M Mogoeng:  Well, just in passing maybe it would be better if it is something 

initiated by the profession itself, so that there are no risks of 
litigation or misunderstanding, I think. Anyway, thank you very 
much Judge Rogers. 

 
Judge Rogers:   Thank you.  


