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Judge AC Basson:  Good morning Chief Justice, good morning Commissioners. 
 
CJ M Mogoeng:  Are you well? 
 
Judge AC Basson:  Yes, I’m nervous but I’m well, thank you for asking. 
 
CJ M Mogoeng:  Yes. Well let’s start easy.  After completing your LLB 

programme, why didn’t you register for a Masters programme? 
 
Judge AC Basson:  Because at that stage I was entitled after an oral examination to 

enrol directly for an LLD.  Nowadays it’s a little bit different, after 
that the rules have changed, you have to do an LLM first, but I 
did three subjects as part of my oral exam, Constitutional Law, 
the Law of Contract and Labour Law. 

 
CJ M Mogoeng:  Yes, and how long did it take you to complete your Doctoral 

programme? 
 
Judge AC Basson: It took me about six years.  The research took about four years, 

I struggled initially to find a suitable topic, in the end I have 
settled on a topic, [noise] Socio Economic Rights, especially in 
the context of labour law.Now when I chose that topic, one must 
bear in mind that was in the late eighties, we didn’t even have a 
right to vote, we didn’t even have a Constitution, so I decided 
rather than focussing on the obvious one, the right to vote, I had 
decided to focus on socio-economic rights because I feel very 
strongly about attaining social justice in our society and that is 
why I chose the topic. 



 
CJ M Mogoeng:   What was your occupation at the time? 
  
Judge AC Basson:  I was a lecturer at UNISA and of course that was very 

conducive, that environment is very conducive to studying and 
I’m very grateful for the opportunity that I had. 

 
CJ M Mogoeng:   From 1982 were you an Associate Professor or...? 
 
Judge AC Basson:  No, I actually started off at UNISA in 1982 as an assistant 

marking papers and literally running around doing research for 
the Professors. 

 
CJ M Mogoeng:  Oh, because it says here University of South Africa Professor of 

Law, Mercantile Law, January 1982 to July 2007, so I assumed 
that you were a Professor already at that time? 

 
Judge AC Basson: No, I saw that, that is not exactly, that doesn’t correlate with 

what I said in my initial questionnaire but be it as it may, I was 
appointed as a junior lecturer, later on a senior lecturer then 
later on as an associate Professor and then only later, I think 
that was about 2000, no, much later, about seven years before I 
resigned, I was appointed as a full professor so I literally had to 
go through the ranks. 

 
CJ M Mogoeng:  I notice that while you were Professor you were also a member 

of the Bar, did you actually get to practice law? 
 
Judge AC Basson: Yes, I did.  Although I did my pupillage a little bit later, I did 

practice.  As a matter of fact, almost 30 years ago, that was in 
1988, I was appointed to the old Industrial Court, that’s a 
precursor to the Labour Court as we know it today.  I was 
appointed, we called them additional members but its slash 
Judge although it’s not exactly the same so I presided as an 
additional officer at the Industrial Court for many years and that 
was even 30 years ago.  I was also a member of the then 
Labour Appeal Court and sat in many Labour Appeal Court 
matters.  I did many private arbitration, not only labour law 
orientated arbitrations but also in civil matters.  Later on I 
decided to join the Bar, fortunately university allows one to do 
your pupillage whilst you are on long leave and then I joined the 
Bar and then I started to practice, I juggled the two jobs and 
then about in 1994 the Labour Relations Act was enacted in 
1994, I was then also appointed as a Commissioner of the 
CCMA where I did, I literally did hundreds of arbitrations as well 
as mediations and conciliations and in those days it was actually 
very challenging because the trade unions found their voice and 
it was an absolute wonderful opportunity to do your little part in 
shaping the law especially in respect of collective labour law. 

 



CJ M Mogoeng:  Yes, now did you find it easy, relatively easy or somewhat 
challenging moving from that environment to becoming a Labour 
Court Judge? 

 
Judge AC Basson:  No, actually the transition was very easy simply because, as I’ve 

indicated, 30 years ago I’ve already been appointed to a position 
where, it’s very similar, I can remember it was very similar to the 
Labour Court environment, you apply the exact same 
procedures, the same law of evidence, so it was almost a 
natural transition and also the transition to the High Court was 
not as challenging as I had initially thought it would be because 
of my background spanning over 30 years in doing arbitrations, 
not only labour law but also in commercial matters. 

 
CJ M Mogoeng:  I recall that some of the members of that Industrial, it was called 

Industrial Court isn’t it? 
 
Judge AC Basson: Yes, correct. 
 
CJ M Mogoeng:  Like Professor Adolf Landman also moved from that Court to the 

Labour Court. 
 
Judge AC Basson: That is correct, that is correct, he was also an additional 

member at the old Industrial Court, we know one another. 
 
CJ M Mogoeng:   But he ended up being President didn’t he? 
 
Judge AC Basson: Correct, correct and then [intervene] 
 
CJ M Mogoeng:  I was an additional member but I never got to sit.  Anyway, very 

quickly, people like Professor Ndlama here are always 
challenging me on the basis that we are not doing enough to 
pave the way for people in academia to join the judiciary and 
part of my challenge has always been, it would help if you could 
acquire a bit of practice to facilitate the transition.  Is it still open 
to the best of your knowledge for people who are in academia to 
also be practicing just so that, that pool could be created from 
academia to your High Court or Specialist Court, is it still open, 
that window, is it closed now? 

 
Judge AC Basson:  I don’t think, obviously I’m going to speak from my background, 

my background has always been, I’ve always had a foot in the 
practice, since 1988 and fortunately when I was at UNISA, 
UNISA allowed or encouraged the lecturers to also practice part 
time and as I say, I have been practicing since 1988. Yes, 
uhm… [intervene] 

 
CJ M Mogoeng:  But I’m asking about now, do you know whether it’s still open to 

lecturers in other universities to lecture while at the same time 
doing a bit of practical work here, particularly as Advocates? 



 
Judge AC Basson: I’m not sure, I must confess, I’ve lost touch with what is going on 

at the universities. 
 
CJ M Mogoeng:  Okay, while still on that lighter, I’m sure you are comfortable now 

or almost? 
 
Judge AC Basson: Yes. 
 
CJ M Mogoeng:   Any reason why you didn’t join the likes of NADEL? 
 
Judge AC Basson: Well I can’t actually give you a reason, my husband was part of 

the Black Lawyers Association. 
 
CJ M Mogoeng:   Yeah, he was close to the former Deputy Chief Justice. 
 
Judge AC Basson: We both are [intervene] 
 
CJ M Mogoeng:   He was also a member of the PAC wasn’t it, your husband? 
 
Judge AC Basson: So was I. 
 
CJ M Mogoeng:   Yes. 
 
Judge AC Basson: So was I.  I joined the PAC. 
 
CJ M Mogoeng:   You also joined the PAC? 
 
Judge AC Basson: Yes, absolutely.  I joined the PAC in the late eighties and the 

early nineties and those were very informative years.  Those 
years informed my political conscience and it shaped my 
political conscience.  As a matter of fact in those years, many of, 
many political secret meetings took place in my house.  The 
whole Dakar Excursion was planned in my house.  I was drawn 
to the PAC in those days and if you ask me why, I don’t mind 
telling you why but just stating that I was drawn to the policies 
and as a matter of fact, I was drawn to the philosophy of non-
racialism.  

 
CJ M Mogoeng:   Yes.  
 
Judge AC Basson:  and I can remember when I read a book of Robert Sobukwe, he 

said there’s only one race and that’s the human race and I was 
drawn to that.  So, I can say because I wasn’t a Judge at the 
time, I voted for the PAC in the first election. 

 
CJ M Mogoeng:  Well I was about to say, had it not been for the fact that your 

vote is your secret, I would be asking, are you still voting for 
them?   

 



Judge AC Basson:  That is a secret.  
 
CJ M Mogoeng:  Anyway, let’s put that aside, it’s your secret.  International 

Women Judges Association, any reason you’re not a member? 
 
Judge AC Basson: Yes I am a member. 
 
CJ M Mogoeng:  Are you a member?  Does it show here, I looked for it, I couldn’t 

find it, that’s why I wrote a note wanting to ask you, why are you 
not a member? 

 
Judge AC Basson: I am a member. 
 
CJ M Mogoeng:   Is it listed here, is it in your questionnaire? 
 
Judge AC Basson: It’s not listed here and I must confess I can’t explain why I 

haven’t listed it because it’s such an important organisation. 
 
CJ M Mogoeng:   Are you a member in good standing? 
 
Judge AC Basson: Yes, I pay my fees, I have my bank statements if you wish to 

see. 
 
CJ M Mogoeng:   And you attend? 
 
Judge AC Basson: Yes and I’m also taking part in the mentorship programme.  I’ve 

just recently been allocated a young student and I actually can’t 
wait to mentor the young student. 

 
CJ M Mogoeng:  I took longer because I needed to make sure that you are in a 

comfortable space.  For how many years were you a Labour 
Court Judge though? 

 
Judge AC Basson: I was appointed in 2007 and then I was appointed as a High 

Court Judge in 2016 but the two years, I’m trying to think, it can’t 
be exact but the two years prior to my appointment to the High 
Court I acted in the High Court as well. 

 
CJ M Mogoeng:  Well focusing only on permanent appointments, so for how 

many years have you been, in fact were you a Labour Court 
Judge, it’s about eight or nine years isn’t it? 

 
Judge AC Basson: That’s correct. 
 
CJ M Mogoeng:  And is it about eight years and a High Court Judge from January 

2016. 
 
Judge AC Basson: Correct. 
 



CJ M Mogoeng:  So all in all you’ve been a Judge for what, is it about 13, I 
haven’t worked it out? 

 
Judge AC Basson: 12. 
 
CJ M Mogoeng:   About 12? 
 
Judge AC Basson: 12, going for 13 years. 
 
CJ M Mogoeng:   And you’ve also acted at the Constitutional Court? 
 
Judge AC Basson: That’s correct, for two terms. 
 
CJ M Mogoeng:   For how many terms? 
 
Judge AC Basson: For two terms. 
 
CJ M Mogoeng:  Why do you believe you are ready, in your own words, tell us 

why you believe you deserve to be appointed? 
 
Judge AC Basson: I believe that I have many years of practical experience 

spanning back to the late eighties.  I believe that my academic 
background can assist me in dealing with very complex matters 
because one has to remember that when you deal with 
constitutional matters, sometimes it’s not per se a constitutional 
matter, you have to be au fait with all the branches of the law.  I 
do feel that I can make a contribution.  I felt comfortable at the 
Constitutional Court, I was very conscious of the fact that this is 
the Apex Court, that it is an immense responsibility and that your 
judgements have a far reaching effect, but I do believe that I 
have a role to play and I do believe as a member of society that 
I can contribute to the jurisprudence of our judiciary. 

 
CJ M Mogoeng:   Alright, colleagues, any question, Commissioner Msomi? 
 
Commissioner Msomi: Thanks CJ, good morning Judge. 
 
Judge AC Basson: Good morning. 
 
Commissioner Msomi: Judge, my question may sound stupid because I’ve read your 

documents but I asked the question on behalf of South Africans 
who are listening to this interview.  What do you think are the 
challenges facing constitutionalism transformation in our country 
or transformation, yes? 

 
Judge AC Basson: Well, as we know and we are painfully aware of the fact that our 

constitution constitutes a bridge between the past, a horrific past 
and an unequal past and the present.  As I read the current 
position at the moment, I think the land issue is, for me, the most 



challenging issue that we will have to deal with in our Courts and 
it might also be dealt with on a constitutional level. 

 
Commissioner Msomi: And then if you were to be pigeonholed and then you can say no 

to this question, are you a judicial activist or are you 
conservative in your approach to judicial jurisprudence? 

 
Judge AC Basson: I have no hesitation to say that I’m an activist.  I have been an 

activist in my early years, I can’t say that I have contributed to 
the struggle in the same way that my other brothers and sisters 
have.  I haven’t walked in their shoes so I can’t proclaim that my 
role was that active but in those days, I did play my little role in 
order to, in order to ensure that we have social transformation in 
our society.  One of my biggest aims, my focus as a lecturer was 
to empower women in the workplace.  It ended up much broader 
than that, empowering women in the general sense in order to 
assist them to have access to justice.  I think as a Labour Court 
you are per se an activist because you are dealing with, we had 
to deal with a very new Act, the Labour Relations Act was a new 
Act when I started as a Judge and you had to interpret that Act 
and you had to interpret that Act within, bearing in mind what our 
Constitution stands for and what values underlie our 
Constitution, so I will definitely characterise myself as an activist 
and definitely not as conservative. 

 
Commissioner Msomi: Perhaps for the benefit of those who are listening to you now, 

are you able to quote a judgement where that judicial activism 
comes through? 

 
Judge AC Basson: I can probably quote a few but I think the most recent one is the 

judgement in Baleni, the Xolobeni Community where I was faced 
with a very difficult question, how to balance the, balance two 
Acts, both Acts are aimed at transforming the mining industry 
and both Acts, not the mining industry, both Acts are focussed at 
transforming our society and I believe in that Act, in that 
judgement I had demonstrated that I am sensitive to the needs 
of our country and sensitive to the needs and the plight of our 
fellow citizens and the fact that there is still a lot of exploitation 
of minority groups and also the marginalised groups in this 
country. 

 
Commissioner Msomi: Thanks CJ. 
 
CJ M Mogoeng:  Thank you very much Commissioner Msomi.  Commissioner 

Norman. 
 
Commissioner Norman: Thank you very much Chief Justice.  Good morning Judge. 
 
Judge AC Basson: Good morning. 
 



Commissioner Norman: The first question, I see you published four books? 
 
Judge AC Basson: Yes. 
 
Commissioner Norman: Are you receiving any royalties? 
 
Judge AC Basson: Yes, I do and I have since I’ve started as a Judge disclosed that 

diligently, as I should to the CJ’s office. 
 
Commissioner Norman: Yes, thank you and then in your Doctorate Thesis you deal there 

with second, let me just not mis-quote you, I just want to read it 
from it, you deal with the development of second generation 
human rights? 

 
Judge AC Basson: Correct. 
 
Commissioner Norman: The question I had in mind was why didn’t you deal with first 

generation human rights, why go for the second generation 
human rights? 

 
Judge AC Basson: At that stage obviously my leader was Professor Marinum 

Wiechers, as you know he’s a very well known constitutional 
lawyer.  I had many discussions with him and he said to me 
there’s a lot written about the right to vote, the right to vote in the 
early eighties was very much at the forefront of our political 
situation at that stage and I said to him, what I would like to do is 
to make a contribution in a field where I know it will result in 
social justice.  Now second generation human rights, the most 
obvious one is of course the right to strike, the right to work, the 
right to social security, the right to work security and the right to 
fair labour practices and that is what I focus on.  My focus was 
to ensure, because I knew that once these rights are protected 
in our Constitution, in those days we didn’t have a Constitution, I 
think I registered in 1988 for my Doctorate, I knew that those 
rights, once it is there, it will have a domino effect and it will 
ensure that there is transformation in the workplace.  Socially, 
economically and also it will have the effect of promoting women 
in the workplace, so that was primarily my objective because the 
right to vote of course is the foundation of everything, without 
the right to vote we don’t have a democracy. But social 
economic rights play a role in ensuring actual equality and social 
justice in the workplace and that is the reason why I chose that 
topic. 

 
Commissioner Norman: Thank you.  Having acted then at the Constitutional Court and 

you’ve mentioned the one judgement the Xolobeni judgement 
which you penned for the Court.  Is there any other judgement 
that shows that you are progressive minded and that also shows 
that you had an interest in developing the law so that we know 
that with your appointment to the Constitutional Court, if you do 



succeed then we know that the law will be developed in a 
manner that the Constitutional Court has not done in the past? 

 
Judge AC Basson: I think an important judgement when I was still at the High Court 

is a judgement, the AB judgement, you will see that mentioned 
in the list.  I refer to it as the surrogacy judgement.  Now I’m 
aware of the fact that the majority of the Constitutional Court 
overruled my judgement although the minority supported my 
judgement but it is what it is, however, I think in that judgement I 
had to deal with competing Constitutional rights, the right to 
equality, the right to life, the right to family life and I had to 
grapple with issues, how do we define a modern family 
nowadays.  My ultimate conclusion that I reached in that 
judgement is, is that a surrogacy agreement can still be valid 
even in circumstances where there is no genetic link between 
the child and the parents and in coming to that judgement, I had 
to deal with complex competing rights in our constitution and 
that is maybe the only one that I can mention that stands out to 
me. 

 
Commissioner Norman: Thank you.  Thank you Chief Justice. 
 
CJ M Mogoeng:   Thank you Commissioner Norman. Chairperson Modise? 
 
Commissioner Modise: Thank you CJ.  Good morning Judge. 
 
Judge AC Basson: Good morning. 
 
Commissioner Modise: I see that you, when you were making your judgement on the 

Baleni and others your opinion was that the customary 
communities tend to be disproportionately suffer from the impact 
of mining activities.  Would you care to elaborate please? 

 
Judge AC Basson: A little bit of background, this community has been living on this 

particular area that’s on the west coast, it’s a coastal area, it’s a 
beautiful coastal area.  They have been living there for many, 
many years.  Now from, I have been informed by academic 
papers that have been placed before me that this is a very 
closely knit community.  They follow traditions that have been 
passed on to them over many, many years.  They have a very 
strong link, strong link with the land on which they live.  The 
ancestors have lived there, the ancestors are buried there.  The 
link between that community and the land is extremely strong.  
What happened in that particular case is that a mining right was 
granted in favour of a mining house and that would have 
resulted in mining activities on their ground and I do recall when 
I read, and the reports were very comprehensive, how that 
would have impacted on their way of life.  Now way life 
encompasses many things, it’s how you interact with one 
another, how the community work together, how the community 



pull together their resources, for example when there’s a 
drought, how the community depends on themselves.  For me 
personally it was very heart warming to read simply because I 
didn’t realise that there were still communities left like that and 
the granting of the mining right caused a lot of friction in the 
community.  Some members of the community embraced the 
mining activity, others did not and those who resisted the 
granting of the mining right, the overriding theme was, we are 
going to be scattered all over the place, we are going to be 
displaced, we will no longer be able to worship our ancestors, 
we will no longer be able to use the grazing fields because it 
would be polluted, we would no longer be able to use the water 
because the mines use a lot of water.  So that context was very 
informative to me and it formed the basis of what I had to take 
into account and they are not the only community.  The one 
report that I read refer to many other communities that are in the 
same position and it is important for all of us and especially for 
the judiciary to take cognisance of this marginalisation, to take 
cognisance of the absolute importance of practicing your 
traditions and your customary law.  One cannot disregard that, 
that is part of who we are as South Africans. 

 
Commissioner Modise: Just for the record, I come from Taung which is one of the 

communities which has been calling for a relook at the MPRD 
precisely because of these reasons but also, would you suggest 
perhaps that when the relook at the MPRD because that act is 
now up for reviewal, that in fact there should be better 
consultation with these communities and not just with the 
traditional leaders when permissions are sought and given. 

 
Judge AC Basson: I’m a little bit in a difficult position answering your question very 

specifically, simply because I’m mindful that there is such a thing 
as a separation of powers, as a Judge I should be careful not to 
encroach upon the discretion of the legislature, however, having 
said that, at issuing my judgement was the interaction between 
an Act which provides for consultation and the interaction of an 
Act that allows or requires consent.  What I did take into 
consideration in that specific community, consent had to be 
acquired from not only the Chiefs but from the entire community, 
but that was part of the traditional customary law that was 
practiced in that community.  I cannot say it’s the same in all 
communities but in that community everyone had to take place, 
it was not a simple majority, so I can only go as far as to say that 
we have to be sensitive, these issues are there, the 
marginalisation is there.  We know that very often mining 
communities when there are mining activities they are excluded, 
that is not an inditement to the legislation, that is just a fact that I 
gained from the legislation, so obviously the legislature has the 
right to decide how they want to formulate legislation but of 
course as a humanist, my suggestion would be to always take 



into account, what are you dealing with, who are you dealing 
with, what is the impact of the legislation. 

 
Commissioner Modise: My last question CJ would be to the Judge, what do you 

consider to be the biggest obstacles of justice in South Africa? 
 
Judge AC Basson: Probably the inequalities that still exist.  I remember in 1994 

when I stood in the line with my fellow South Africans hoping or 
looking forward to casting my vote.  There was a kind of 
euphoria at that stage, we all had hope that we are now going to 
eradicate economic and social inequality in this country.  We are 
going to address the land issue, we are going to address the 
position of women in society.  Unfortunately, almost 25 years 
down the line I am worried that we haven’t attained the 
necessary equality that I would have seen.  There is still rife 
economic equality between South Africans, there is still equality 
in the work place.  The other day someone said to me, why do 
you refer to a glass ceiling, it’s actually a concrete ceiling but 
that’s maybe another discussion, so I think the inequalities that 
still exist in a society is the greatest obstacle.  The economic 
situation unfortunately as it is today, it’s worldwide, there is 
problem, economies suffer.  That is slowing down the process 
and I accept that but I think the equalities need to be addressed 
and I do think the land issue also needs to be addressed 
because without that we are never going to have equality and a 
healing process in our country. 

 
Commissioner Modise: Thank you Judge, thank you CJ. 
 
Judge AC Mogoeng:  Thank you Chair.  Commissioner Mpofu? 
 
Commissioner Mpofu: Thank you CJ, good morning Justice Basson. 
 
Judge AC Basson: Good morning. 
 
Commissioner Mpofu: Thank you.  I suppose I have to first disclose that I’ve known you 

for almost 30 years through your husband Deon Basson and 
Moseneke the CJ, socially. I have two questions for you, the one 
relates to something that you’ve mentioned more than once 
which is the growing inequality in our society is.  I think 
economically, statistically it been shown that inequality has 
actually grown since 1994 and some people call us the most 
unequal society in the world. 

 
Judges AC Basson: I agree. 
 
Commissioner Mpofu: By Gini coefficient.  Now, if that is so and I would assume you 

and I would agree that Section 25 of the Constitution does not 
adequately address the land question, it was a compromise, it 
might have been good for whatever reason, it was enacted but 



the reality is that it has not addressed the land question, would 
you agree with that? 

 
Judge AC Basson: Yes, it depends on your interpretation of Section 25 of the 

Constitution, if you would like we can debate that, but as a 
matter of principle, I can say that the land issue has not been 
addressed and you would recall in the 1980’s when we had 
discussions about the land issue, my discussions with other 
members of the PAC, my political conscience was informed of 
the fact that first of all we have to have a re-distribution of land.  
I accept that, I think everyone accepts that.  For me it’s a given, 
there has to be a redistribution of land but there has to be 
something more and that is a restitution of land and if I can put it 
very simply and forgive me for simplifying it, give back the land 
from those from whom it was taken, now I understand it’s not 
that simple, I accept that.  I had hoped, almost 25 years into 
democracy, we would have progressed further, I think we have 
made a lot of progress but what pains me is the growing 
demand that I can see, that I hear from the community for land, 
they need a place to stay, again, as a Judge, I have to be 
careful to express an opinion on the how.  I agree with you on 
principle, that there has to be restitution, there has to be re-
distribution but the how is going, it is currently becoming more 
and more an issue if I listen to the debates. 

 
Commissioner Mpofu: Okay, look, let me put it directly, by the way I agree that your 

judgement on Xolobeni was quite bold and innovative but the 
question that I really, let me maybe make an example.  I gave a 
talk to students where I made the provocative statement that 
Section 9 and Section 25 of the Constitution cannot belong to 
the same Constitution.  In other words, if the ideal of equality 
which you have correctly defined to be racial, well you spoke 
about economic equality which is classic in equality but let’s 
accept that it embraces gender inequality and racial inequality.  
If that’s the ideal that we want to achieve, tomorrow or in a 
thousand years, that that ideal can never and I’m using the word 
deliberately, never be achieved if the land question is not 
addressed, in other words, it’s not possible to address the 
historical inequalities of colonialism and apartheid without 
addressing the land question.  So, in other words if you have 
those two sections, the one will, one of them will be 
meaningless. What do you say to that? 

 
Judges ACBasson: I agree with you, I can’t agree with you more.  One has to 

remember that Section 9 of the Constitution, it’s a wide 
definition, it grants formal equality but it also makes provision for 
substantive equality.  In other words, equality in outcome and 
equality is one of the founding values of our constitution so we 
have to strive in achieving equality in our country.  What I agree 
with you is that one of the reasons why we are so unequal is 



because of the inequality in land ownership and I agree with you 
that we will never be able to achieve actual substantive equality 
if we do not address the land issue.  The legislature must deal 
with that, it’s not for our Judges to deal with that but I do believe 
that that has to be addressed and I also do believe that we will 
never be able to heal the wounds that are still there and I 
thought after 25 years we would have been further in healing 
those wounds, I don’t think we are unfortunately, I think those 
wounds are still very raw and we have to address substantive 
equality and it’s not only the land issue, it’s substantive equality 
in all spheres, in the workplace, in society, we all know that 
women still haven’t taken the rightful position in the workplace, 
so equality is a foundational value.  We haven’t reached that 
stage where we can say, and also, once we’ve reached equality, 
we will restore the dignity which is also a foundational value of 
our Constitution. 

 
Commissioner Mpofu: Thank you.  The next question is about the procedural rights or 

let’s call it the right to access the Constitutional Court.  One 
understands that there have to be limits and also the workload 
and all that but if you accept that ours as [inaudible 36.13] once 
said is a Constitution or is a dispensation of just that introduces 
a culture of justification. In other words whenever a 
Constitutional right is infringed, the state or whoever infringes 
that right must justify why and there are circumstances where 
rights may be properly infringed.  The most glaring example is 
the fact that when we take someone to prison, we are taking 
away their freedom of movement but we have a right to do so.  
Now, to what extent should the Constitutional Court or the 
Courts in general not give people the right to a hearing when a 
Constitutional Court has been infringed and I’m using that 
deliberately, rights to a hearing, not the right to win, you might 
win or lose but the right simply to be able to provoke the 
justification so to speak from the state against such an 
infringement? 

 
Judge AC Basson: I believe the mechanism is there, in principle it is there, anyone 

can approach the Constitutional Court with a Constitutional 
issue, whether or not they will receive a hearing, that is 
something else [intervene] 

 
Commissioner Mpofu: It’s that ‘something else’ that I’m worried about? 
 
Judge AC Basson: Yes. 
 
Commissioner Mpofu: Anyone can approach but whether or they’ll actually be heard? 
 
Judge AC Basson: Yes, one has to accept that the Constitutional Court is primarily 

there to deal with Constitutional issues or issues that, in other 
words, an issue must engage the jurisdiction of the Court or it 



must be an arguable point of law, so I cannot go further than to 
say anyone can approach the Constitutional Court.  From what 
I’ve seen and I have dealt with probably almost 200 applications 
during the two terms I was at the Constitutional Court, a lot of 
thought goes into considering whether or not a person should be 
granted access to the Court, it’s not a decision that is taken 
lightly because the moment that decision is taken, not to allow 
access to the Court, that is the end of the matter and I believe 
that the Judges of the Constitutional Court are acutely aware of 
the function that they offer when considering these applications. 

 
Commissioner Mpofu: Thank you.  Thank you CJ. 
 
CJ M Mogoeng:   Thank you Commissioner.  Commissioner Nyambi.  
 
Commissioner Nyambi: Thank you CJ, morning Judge. 
 
Judges AC Basson: Good morning. 
 
Commissioner Nyambi: Are you able to speak any African language? 
 
Judge Basson: No, I don’t and I have said during my past, the previous hearing 

that I had, I’m very ashamed that I do not. 
 
Commissioner Nyambi: What are you doing about it? 
 
Judge Basson: I have tried to learn Zulu with my son, I don’t know whether it’s 

maybe the fact that I’m getting older but I’m really struggling with 
that. 

 
Commissioner Nyambi: My last question.  What’s your view about a politician that will 

write an article criticizing a Judge? 
 
Judge Basson: I have absolutely no problem with that.  We are as Officers of 

the Court, we serve the Constitution but we also serve the 
public.  We have a civic duty towards the public and if the public 
wants to criticize us, they can do so and they can even go as far 
to lay a complaint against us with the Judicial Services 
Commission, so I have, I have been criticized in the press, I can 
remember when I was at the Labour Court, I took a few very 
unpopular decisions, I’m fine with that, as long as I can live with 
my conscience that I have done my best and that I have given a 
judgement that I can live with, I’m fine if there is criticism, I have 
no problem with that. 

 
Commissioner Nyambi: Thank you Judge.  Thank you CJ. 
 
CJ M Mogoeng:  Thank you very much Commissioner Nyambi.  Commissioner 

Shushu 
 



Commissioner Shushu:  Thank you Chief Justice.  If I may comment, I think your 
nomination illustrates the wonderful diversity of our country. 

 
Judge Basson:  Thank you. 
 
Commissioner Shushu: The second point I’d like to make and just refer you to your case 

in Baleni.  On the last page or second last page of your 
judgement, you say the NPRDA and IPILRA must be read 
together.  Now I just would like to know how you go to that 
statement because consensus is the terminology used in the 
NPRDA? 

 
Judge Basson:  Correct. 
 
Commissioner Shushu:  IPILRA provides for the informal rights of landholders, or land 

occupiers? 
 
Judge Basson:  Correct. 
 
Commissioner Shushu: It seems refers directly or specifically to consent? 
 
Judge Basson:  Correct. 
 
Commissioner Shushu:  Now, I’m not sure how you get to the statement that it should be 

read together because either consensus or consent, I don’t 
disagree with your finding, in fact it should be supported and it 
should be read wider than just IPILRA, in fact consent in my 
view should be required of all mining right or mining permit 
applications because that’s where the value of the holder of the 
land or the, holder of particular right to land is then realised but 
can I just ask for my, even if it’s only for my purpose,  How do 
you get to the notion that it should be read together when in my 
view it is conflictory, contradictory to one another.  Consensus 
versus consent. 

 
Judge Basson: Can I just say as a point of departure, that was one of the most 

difficult judgements I’ve ever read and I must confess Chief 
Justice, I did not hand down my judgement within the required 
three months simply because I was so conflicted when writing 
that judgement however, again, one must read the two acts 
within the context in which they have been enacted.  It was the 
choice between ignoring the one and upholding the other one.  
That to me, after all my research was not an option.  It was my 
view, rightly or wrongly, that the two Acts should be read 
together and that one cannot ignore the context and the purpose 
of IPILRA and the reason and the purpose why it was enacted in 
the first place, so that’s simply why I was informed that the two 
Acts should be read together.  My reasoning is there, it’s much 
more complex than I’ve just now explained but my reasoning 



was that there is sufficient grounds to inform me that the two 
Acts should be read together. 

 
CJ M Mogoeng:  Are done, thank you, thank you Commissioner.  Commissioner 

Didiza. 
 
Commissioner Didiza: Thank you very much CJ and good morning Judge Basson. 
 
Judge Basson:  Good morning. 
 
Commissioner Didiza: We seem to be taking you back on the land question which you 

are very passionate about in the way in which you expressed 
yourself in the beginning.  In the Baleni and Others versus the 
Minister of Mineral Resources you state that granting a mining 
right constitutes a deprivation of Section 2, Sub-section 1 of 
IPILRA. 

 
Judge Basson:  Correct. 
 
Commissioner Didiza: If you can just expand a little bit on that. 
 
Judge Basson: Yes, I had to decide whether or not granting a mining right 

constitutes expropriation vis-a-vis depravation.  Now there is 
case law that informs that granting a mining right is not 
expropriation, it is deprivation because in the end what does a 
mining right do and if I can use the context of this particular 
case, the Xolobeni community informed me, very passionately, 
that by granting the mining right, their land is going to be 
destroyed.  Now that constitutes a deprivation and it was on that 
basis that I agreed with the Case Law which also helped that the 
granting of a mining right is a deprivation and not an 
expropriation.  Of course expropriation is dealt with very 
differently in our law, for example, the Expropriation Act.  So I 
was quite comfortable with that characterisation of deprivation 
vis-a-vis expropriation. 

 
Commissioner Didiza: In the same judgement, you referred to the Agri SA case which 

again deals with the issue of deprivation versus expropriation. 
 
Judge Basson:  Correct. 
 
Commissioner Didiza: In the context of the current debate on land expropriation without 

compensation, how would you define the state’s responsibility 
as in the current Section 25 not yet amended which actually 
gives the state the power to expropriate in the public interest 
which can be defined as the state’s responsibility for undertaking 
land reform on behalf of those who had been historically 
disadvantaged.  In your reading of the Agri SA matter on 
deprivation versus expropriation, does it mean when the state by 



not for itself but to transfer to beneficiaries of land reform that 
cannot be understood as expropriation but rather deprivation? 

 
Judge Basson: I understand that to be expropriation and Section 25 of the 

Constitution provides for expropriation in two instances.  The 
one is where it’s in the public interest, a simple example would 
be, we need to build a dam therefore we need to expropriate a 
piece of land but then there’s the other leg of expropriation but 
the Act specifically says, expropriation with just an equitable 
compensation taken into account various factors, now that is 
where the debate comes in, how is one to interpret the act now 
again as a judge I can, I’m hesitant to say to you what my own 
personal views are but I can inform you what I have read, how 
Section 25 should be interpreted.  If you want me to go that 
route but it is expropriation.  The debate is just the 
compensation issue and how far just an equitable compensation 
should be interpreted. 

 
Commissioner Didiza: Well I think in the current Act, through you CJ of expropriation 

1975 talks about expropriation for public purpose. 
 
Judge Basson:  Yes. 
 
Commissioner Didisa: It still doesn’t include public interest which is defined in the 

Constitution and then I hope with the amendments that might be 
done by the legislator, it would address that point but I just 
wanted your view as to the Agri SA because others have 
actually argued that if you look at that judgement in the case of 
Agri SA, if the state were to procure, not to hold it in its own 
asset but for transfer for beneficiaries of land reform that cannot 
be defined as expropriation, so that that’s why I wanted to hear 
your view on that matter. 

 
Judge Basson: Yes, I agree with him, maybe I’ve misunderstood your question, 

yes, if the state has land which it transfers, that cannot be 
expropriation.  I understand expropriation to mean is you take 
away land from a current land owner, for whatever reason, it 
might be for public policy or to restore the land or to implement 
restitution of land, that is expropriation but I do not understand 
transferring state owned land as falling in the ambit of 
expropriation. 

 
Commissioner Didiza: Thank you CJ, thank you Judge. 
 
CJ M Mogoeng:   Thank you very much Commissioner Didisa.  Prof? 
 
Commissioner Ntlama: Thank you CJ, good morning Judge Basson. 
 
Judge Basson:  Good morning. 
 



Commissioner Ntlama: Chief Justice made mention that I have been very loud about 
robbing Paul to pay Peter.  The reason of my idiom is the fact 
that you left the academia in 2016 when there is [intervene] 

 
Judge Basson:  2007. 
 
Commissioner Ntlama: Oh you were appointed High Court Judge in 2016? 
 
Judge Basson:  Labour Court 2007. 
 
Commissioner Ntlama: Okay, it’s fine.  You left the academia when there’s a desperate 

need to generate more of the PhDs and to groom more of 
Professors. 

 
Judge Basson:  Correct. 
 
Commissioner Ntlama: So with your commitment to social justice, Don’t you think the 

academia, you are better placed to develop more or to advance 
more of your commitment in ensuring that you are bringing more 
of the academics because of our history, there is literally a death 
of the black academics that are coming through the streams of 
PhDs and professorships? 

 
Judge Basson:  Yes. 
 
Commissioner Ntlama: So, as I’m saying, your commitment to social justice, were you 

not better placed in ensuring that you are bringing more of the 
juniors who never had this opportunity in the past to ensure that 
they also come into your rank?  Suddenly you make mention of 
the fact that your academic background as well will assist you in 
the interpretation of the law or in the carrying out of obligations 
and then how is that, how is your academic background going to 
assist you in achieving your objectives if you do give you this 
opportunity to be appointed full time as a CC Judge, thank you. 

 
Judge Basson: If I can start with your last question.  Having an academic 

background has assisted me over the years a great deal in 
doing my research because very often you are, Judges don’t 
know everything, very often you are confronted with an area of 
the law that you know nothing about.  That of course does not 
serve as an impediment.  My academic background has 
assisted me a lot in being able to do research, even 
internationally.  Getting back to your first question.  I was 
appointed in 1982 as a lecturer at UNISA.  When I was 
appointed there was only one white woman Professor, the rest 
of the Professors were all white, forget about the fact that there 
were no black, even black Professors at UNISA.  I realised very 
soon in my academic career that the only way in which this 
system is going to change is to empower women.  When I later 
started my studies, I was then able to also take on LLM degree 



students and I’m quite open saying this.  I made it my mission 
and in fact it was my focus to empower women to become, to 
obtain their degrees so that they can apply for positions at 
university because I could see what was going on there.  It was 
a completely white, male dominated environment and also bear 
in mind, you are coming from an academic background, you can 
only appoint a person to a position in academia if that person 
has the required academic qualifications and that is where my 
mission was.  I had at any stage in my later years in academia, 
between 30 and 40 LLM students, many of my students were 
black women, I pushed them extremely hard to obtain their LLM 
degrees in Labour Law specific.  My mission was two-fold, the 
first one was to try and assist them to apply for positions in 
academia but unfortunately, as you know, private sector pays 
better and we all have to pay for bills but that’s fine, that caused 
no anxiety to me, however many of my students ended up as 
HR Officers and Industrial Relations Officers because that is 
where I pushed them, because I said to them, don’t 
underestimate the value of having a black woman in HR.  HR 
determines help, to determine policies in the workplace and I 
remember years and years and years after many of my students 
have left and taken up positions in practice, they would still 
phone me when I was still a Professor and they would say, 
Professor, I have this problem, help me with this, how do I do 
this, how do I do that.  I always said to them, don’t 
underestimate the power that you have because you are now 
becoming the face of HR and you can determine policy.  Don’t 
leave women behind because very often women are their own 
worst enemies, don’t leave women behind, make sure that you 
appoint women, make sure that you promote women.  I said to 
them also in a subject very close to my heart is pregnant women 
in the workplace.  There is no other employee as vulnerable as 
a pregnant employee and the early eighties, middle eighties and 
late nineties I saw that it’s very easy to get rid of a pregnant 
woman.  It’s maybe different now but in those days it was easy.  
Accommodate them where they cannot do certain jobs and the 
last thing I always said to my students, make sure that you have 
a proper sexual harassment policy in place and do not downplay 
a complaint if that complaint comes to you.  Coming back to 
your question.  I loved academia, I loved going out into the 
communities and give lectures and I did that a lot especially 
when I became the head of the gender unit, we went into the 
communities to give lectures, not only on work place rights, it 
became much broader than that.  Like what do you do when 
your husband abuses you, what do you do when this happens to 
you, how do you report it to the police?  Basic, basic stuff like 
that that can change your life.  I loved academia.  When I left I 
had one black woman in my department, one black man and two 
white women.  I want to take some credit for that but one must 
be very careful to take credit for something because it’s a 



culmination of many things that culminated in their point but I felt 
it was time to give the reigns over to the younger generation and 
frankly, I needed a further challenge.  I felt like I had sort of 
reached my ceiling, I can only write so many articles, I think I’ve 
written almost 30 articles, I’ve written four books, I felt it was 
time to move on and to provide my civic duty in another 
environment. 

 
CJ M Mogoeng:  Justice Cachalia. 
 
Commissioner Cachalia: Thank you Chief Justice.  Judge Basson I walked in this 

morning without recognising you as one of the 
candidates.  I apologise for that. 

 
Judge Basson:   Accepted. 
 
Commissioner Cachalia: Judge Basson, I want to deal with one theme briefly.  Are 

you aware there has been some criticism of the Court’s 
judgements, particularly in the area of private law, in 
other words commercial law delict, are you aware of 
some of the criticisms, particularly academic criticism? 

 
Judge Basson: I’m a little bit on the spot, I cannot think of anything 

specific. 
 
Commissioner Cachalia: Well let me point to some of the, just to jog your memory.  

You have an academic background so you no doubt read 
journals such as the South African Law Journal.   

 
Judge Basson:   Yes, when I have time nowadays, I do. 
 
Commissioner Cachalia: Yes, I can understand particularly as a High Court Judge 

and it’s difficult to find the time but there is a concern that 
there is perhaps a lack of skill in the Constitutional Court, 
specifically with regard to the way commercial disputes 
are being dealt with.  The interpretation of contracts and 
issues, for example, also in the law of delict.  Can you not 
recall any judgements where there has at least been 
some debate? 

 
Judge Basson: No, I’m aware of the fact that very often there is a 

difference of opinion as to how maybe a case should be 
interpreted, how it should end but I must confess, I 
cannot [intervene] 

 
Commissioner Cachalia: You can’t recall? 
 
Judge Basson:   I can’t recall, maybe, I can’t recall.  I do apologise for that. 
 



Commissioner Cachalia: That’s fine, I don’t think this is the place for me to start 
pointing to particular judgements and debating those with 
you.  I was just interested to know whether you are aware 
of that.  Now, if you were appointed and this is one of my 
areas of concern.  If you were appointed to the 
Constitutional Court, you seem to have a very limited 
background in commercial law, you have mentioned that 
you participated in arbitrations, that you heard 
commercial disputes as well but I’m interested to know 
what you would bring to that Court from the point of view 
of any commercial knowledge or experience you may 
have or in the private law area generally. 

 
Judge Basson: Well I can only tell you what I’ve done since I have been 

appointed as a High Court Judge.  I have dealt with numerous 
matters on company law, numerous matters on mining law, 
numerous matters in respect of delict, for example, medical 
negligence cases.  I’m actually now busy writing three very 
complex commercial matters where it would require me to 
interpret very complex commercial transactions where goods 
were sold, so if I may say, I do take issue with the comment that 
I do not have sufficient commercial law experience simply 
because I know what I’ve dealt with over the past few years and 
that I have dealt with very complex commercial, private law as 
well as matters dealing with delict.  Thank you.  Thank you 
Judge. 

 
CJ M Mogoeng:   Minister Masutha.  
 
Commissioner Masutha: Thank you Chief Justice.  Morning Justice Basson. 
 
CJ M Mogoeng:   Good morning Minister. 
 
Commissioner Masutha: I just wanted to follow on some of the areas that have been 

covered.  Maybe let me just start here with the area of, as you 
say and listed amongst the areas.  The one relating to medical 
negligence claims.  Having dealt with so many and some of the 
Judges have said to me in confidence that quite a significant of 
some of these claims are literally non-claims if you like, you 
know, manufactured claims.  In other words, there is a lot of 
rampant, fraud and corruption that’s taking place, collusion 
between practitioners, state attorney’s offices and much of the 
evidence since the SIU Proclamation issued by the President is 
beginning to emerge.  Sitting as a Judge and yesterday we have 
heard of a Judge who took a stance to say they will not just be 
ball watching, they will compel a situation for people to justify 
their claims and not just accept out of Court settlements for 
things that just don’t exist.  Have you encountered situations 
where fraud was apparent and if so, what measures did you 



take to ensure that the state is not fleeced wontedly through 
these unscrupulous practices? 

 
Judge Basson: Thank you for the question.  I think you’ve raised a very 

important issue and it’s an issue that concerns Judges from my 
division greatly.  There are actually two areas.  The one is RAF 
matters and the other one is the medical negligent matters.  I 
personally have not encountered any fraudulent matters, maybe 
I’m just lucky or maybe it’s because of the precautions I take 
when I hear matters of this kind, for example in medical matters 
or when it comes to quantum in RAF matters, very often Council 
would say to you, well we have excused the experts, we are 
going to argue on what we have.  I don’t allow that.  If you want 
to substantiate for example the extent of an injury or the extent 
of quantum, your experts must be there.  I want to see them and 
I want to hear what they say.  Why is it that they have come to 
this conclusion?  Last week we had a meeting at my division, 
especially the RAF matters and RAF matters and medical 
negligent matters, they essentially face the same problem and 
that is fleecing of the state and I bluntly refer to it as a gravy 
train.  There is no other way I can describe it and how to stop 
the gravy train from getting completely out of control.  Hopefully, 
we as a division and I think other divisions have the same 
debate, we will come up with some measures as to how to deal 
with this kind of unscrupulous conduct, unfortunately sometimes 
by people who profess to be Officers of the Court and people 
who serve the Court first and thereafter their clients, but I do 
agree with you, it is a huge problem.  I can remember when I 
was at the Labour Court in the early days.  We had many 
fraudulent, for example, orders that came to the front and I’ve 
heard, even in my division, there has been instances where 
suddenly you will be confronted by a Court Order but it’s not 
informed by anything, you cannot trace the Court file, so it does 
happen and there’s a huge responsibility on Judges personally 
and Judges as a collective, to ensure that these issues are 
addressed adequately. 

 
Commissioner Masutha: Then two areas that I would like to make follow up on.  One is 

on the land question and following on some of the questions that 
Advocate Mpofu, Commissioner Mpofu has put across.  Bearing 
the unresolved issue of expropriation without compensation to 
ramp up redistribution of land, especially to the landless, I would 
say that our law, the Constitution and the jurisprudence that has 
evolved out of it has had a common objective which is to restore 
rights where rights had completely been taken away, you know, 
going back to the Land Act which basically made it impossible 
for any black person to exercise ownership of any meaningful 
ownership and full enjoyment of rights to land with the 
consequence of the kind of inequality as part of the colonial 
project, but accepting all of that and the need to restore people’s 



dignity by ensuring full enjoyment of property rights, the Courts 
have gone further than that in my estimation by affirming rights 
that arise out of outright unlawful possession or taking over of 
property where the land or other forms of property, the hijacking 
of buildings as it’s often called, for example it’s a case in point.  
One can understand if a building or land is not occupied and 
somebody takes it over, Property Law concept Nec Vi, Nec 
Clum, Nec Precario as a threshold and so on but where there’s 
outright invasion of immovable property and then the Courts 
seek to protect that and sometimes not for a short period of 
time, almost semi-permanently and effectively depriving the 
rightful owners of enjoyment of their ownership rights.  Don’t you 
think that in those judgements, the Courts have created an 
untenable situation for the state in its attempt to progressively, 
you know, reverse dispossession especially when it comes to 
immovable property? 

 
Judge Basson: Well first of all, as a Judge believing in upholding the rule of law, 

of course I cannot support invasion of land and very often when 
there is an invasion, there are certain legal processes that are 
followed to evict individuals from land, the problem is, when that 
happens, inevitably it becomes a problem for the state because 
the state has an obligation then to do something to 
accommodate these displaced individuals.  One case springs to 
mind and that’s the Modderklip matter where the Court was 
faced with an issue where there was an invasion of land, it was 
quite extensive.  The state had the obligation to do something 
about these individuals on the ground and the Courts then went 
and ordered, instead of displacing these individuals, it went as 
far as to order that compensation should be paid to the land 
owner so that these individuals can be accommodated.  
Unfortunately, when we deal with a land issue, there’s always 
going to be a tension between the Courts and the judiciary, the 
legislature and the executive.  That to me is an extremely 
difficult concept to define but I think the tension is there and it’s 
very difficult to say where the Court’s jurisdiction ends and 
where the Court should assist individuals taking into account 
what the Constitution informs us is that there should be social 
justice and there should be a transformation of our society.  I’m 
not sure I’ve answered your question Minister? 

 
Commissioner Masutha: Well I’m trying to limit my questions to three, so I’ll not pursue it 

further.  The third area I wanted and the last area that I wanted 
to pursue is again a follow up on the question of the jurisdiction 
of the Constitutional Court versus that of the Supreme Court of 
Appeal.  In the context of the whole discourse about the Apex 
Court.  Firstly my reading of Section 167(3)(b)(ii) of the 
Constitution is that not all matters will necessarily have the 
Constitutional Court as the Court of final instance because if 
they don’t meet the criteria of (ii), it means that another Court 



other than the Constitutional Court can be the final arbiter on 
those disputes such as matters on which the dispute is on points 
of fact, do not involve constitutional questions, do not involve 
arguable points of law etcetera.  Now if that is given, haven’t we, 
in the amendment, overburdened the Constitutional Court 
somewhat when we extended its jurisdiction beyond 
constitutional matters?  Wasn’t it better to have left it where it 
was, to have the Supreme Court of Appeal deal with all other 
matters and for the Constitutional Court to confine itself to 
constitutional matters? Has the change in the Constitution not 
resulted in an unattainable situation of creating undue pressure 
and an overload on the Constitutional Court de facto? I just want 
to hear your view on that. 

 
Judge Basson: Thank you for the question, I’m aware of the fact that the 

amendment did extend or enlarge the jurisdictional ambit of the 
Constitutional Court, that is so, it’s no longer only about cases 
where a constitutional issue is being raised, it’s also where 
there’s an arguable point of law and even in the interest of 
justice for the Constitutional Court to entertain a matter.  I’ve 
only been there for two terms but what I do know from my 
reading of articles, the amount of applications grow 
exponentially every year.  If I think of the amount of applications 
that I had to deal with when I was there, I think my count was 
something like 167, that’s only in two terms.  Yes, it does burden 
the Court, I think the CJ is probably the appropriate person to 
direct this question to, yes it does but then again, the 
Constitutional Court as the Apex Court is the last stop.  If that 
Court is not willing to at least entertain or consider where a 
matter should be heard, that would, for me, be a very sad state 
of affairs. 

 
Commissioner Masutha: Sorry, maybe to contextualise my apologies for a follow up Chief 

Justice.  To contextualise, my reading of sub 2 of roman figure 2 
is that the Constitutional Court is not the last stop with regard to 
all matters already, anyway, as amended? 

 
Judge Basson:  Yes. 
 
Commissioner Masutha: So, there will still be matters which will not reach the 

Constitutional Court by its own decision and interpretation of sub 
2.  Now if that is accepted, let’s just accept that the concept of 
an Apex Court should be understood in context.  It’s not an Apex 
Court in respect of virtually everything? 

 
Judge Basson:  Yes, correct. 
 
Commissioner Masutha: It’s only those matters that fall within sub 2? 
 
Judge Basson:  I absolutely agree with that [intervene] 



 
Commissioner Masutha: If that is so, haven’t we, through the amendment, just basically 

enlarged the scope of that Court when we could have deferred 
some of that work or kept or left some of that work with the SCA 
so that the Constitutional Court can deal with the apex law after 
all which already confirms it as an Apex Court by virtue of being 
a final arbiter over the apex law which is the Constitution and in 
so doing, give it the necessary space to really focus on the 
development of our jurisprudence around our Constitution which 
is the supreme law which I would argue is the most important 
task? 

 
Judge Basson: I agree with you.  Certain matters should not end up in the 

Constitutional Court and the last stop should be, for example, 
the Labour Appeal Court, the competition Appeal Court or even 
the SC, I absolutely agree with that and I agree with you that the 
amendment has enlarged the scope of matters that potentially 
could come to the Constitutional Court but I think there is an 
internal mechanism, internal mechanism at place, at the 
Constitutional Court because all matters, all applications are 
considered by all Judge, all 11 Judges, not by two or three or 
four Judges, they are considered by all the Judges and all the 
Judges decide whether or not a matter should be there, so 
although the scope has been widened, I believe that there is an 
internal mechanism to deal with over burdening the 
Constitutional Court with matters that should not be there. 

 
Commissioner Masutha: And Chief Justice, let me just clarify that I’m not expressing a 

position of policy, I’m merely seeking to clarify the candidate’s 
views on the matter.  Thank you. 

 
CJ M Mogoeng:   Thank you, thank you Minister.  Commissioner Fourie? 
 
Commissioner Fourie: Thank you Chief Justice.  Good morning Judge Basson. 
 
Judge Basson:  Good morning Commissioner. 
 
Commissioner Fourie: Judge in the comments of the Black Lawyers Association to your 

application they inter alia say the following, she has an endless 
list of written judgements to her credit of which 146 are reported 
cases but then they go on to say the Black Lawyers Association 
does not support her appointment at this stage, she needs to be 
given an opportunity to act more as a Judge before the Black 
Lawyers Association can consider supporting her.  I assume that 
the reference to more opportunity to act as a Judge is a 
reference to acting in the Constitutional Court?  If I read your 
papers correctly, you acted in the Constitutional Court from 
August 2018 to November 2018 but I’ve heard you say that 
you’ve acted for two terms? 

 



Judge Basson:  Yes, it’s spanned over two terms. 
 
Commissioner Fourie: Now I think it’s necessary that you be afforded the opportunity to 

comment on the statement made by the Black Lawyers 
Association? 

 
Judge Basson: Yes, two things, first of all, as I understand it, except for one 

candidate, all candidates have only acted for two terms and that 
is the norm and I’m sure Chief Justice will correct me if I’m 
wrong that Judges act only for two terms in the Constitutional 
Court.  What I do think is overlooked, with respect, is the fact 
that my judicial career, if I can put it that way is spanned back 
more than 30 years.  I have been a member of the Industrial 
Court since 1988, I’ve been a member of the then Labour 
Appeal Court, I was a CCMA Commissioner for many, many 
years.  I was a Judge in the Labour Court since 2008 and I’ve 
been a Judge since 2016 in the High Court, so I do believe that I 
have enough experience.  I do not believe acting another two 
terms or another three terms is going to make me a better or a 
worst Judge, I think after two terms, I am sure that the powers 
that be can assess whether I am capable of fulfilling a post on 
the Constitutional Court. 

 
Commissioner Fourie: Thank you, looking at the composition of the Constitutional 

Court, correct me if I’m wrong but I don’t think I am, there is no 
white female Judge in the Constitutional Court.  Is that correct? 

 
Judge Basson:  That is correct. 
 
Commissioner Fourie: Thank you Chief Justice. 
 
CJ M Mogoeng:   Thank you Commissioner Fourie.  Commissioner Singh? 
 
Commissioner Singh: Thank you very much Chief Justice, good morning Judge 

Basson. 
 
Judge Basson:  Good morning. 
 
Commissioner Singh: Thank you.  Commissioner Fourie has taken my first question 

and I appreciate the answer that you have given but my other 
question relates to the fact that Judge Basson, you lament and 
rightly so in the question that was asked earlier, the fact that, 
although we have political emancipation, social and economic 
justice still alludes the majority of people in our country 
[intervene] 

 
Judge Basson:  Correct. 
 
Commissioner Singh: And I agree with you and I think most of us would agree with you 

in that regard however, I want you to make a comment on 



access to justice that South Africans have in terms of the 
prohibitive costs for access to justice.  We know that the cost of 
litigation is, and I don’t want to blame colleagues on that side of 
the house but we know that some of the accounts that one gets, 
you know, for simple reading of papers is really, really 
prohibitive.  What is your view in terms of the assertion or the 
perception that the rich can get away with murder; it’s not 
always the case but what needs to be done to make justice 
more accessible in terms of costs.  We know we have Legal Aid 
but the Minister would tell you that he was criticised very heavily 
in Parliament when he presented the budget because of the low, 
the amount of money that’s allocated to Legal Aid, there’s a cry 
for more money.  We know we have Legal Resources Centre 
which does assist but other than that, what do we do as ordinary 
South Africans? 

 
Judge Basson: I appreciate the question simply because access of justice is 

one of the issues that’s very close to my heart.  I have spent a 
large deal of my life as an academic in that field, in trying to see 
how I can approve access to justice.  I can just mention by the 
time I left UNISA, maybe it was a very grandiose plan but at that 
stage when I was the Chairperson of the gender unit, we wanted 
to obtain funding in order to buy a vehicle so that we can literally 
park that vehicle next to a clinic, for example, and see how we 
can help people so that they can process their claims through 
the Court.  At the CCMA, of course, the litigants who appear 
before the CCMA, they can go there without any legal papers, 
they can go there without representation and the system works.  
The system works, unfortunately our legal system is adverse to 
that but I do not think that it constitutes an absolute bar, I’ve 
seen at the Industrial Court for example, also, many, many 
litigants appear there in person and they process their gripes or 
their legal issues, they process that through the Courts and very 
often very successfully.  I have often thought sitting as a Judge 
in the High Court, why is it that there are not more individual 
litigants.  The problem is, and I appreciate that, there are certain 
rules that regulate processes, I accept all of that but my 
approach has been and I dealt with a similar matter or a matter 
like that earlier this year when individual came with an urgent 
application, it was a botched up job, it was completely 
inadequate but I believe as Judges, we should sometimes look 
past the formalistic requirements of how you approach a court 
and how your papers should look and deal with the issues as 
they are.  So, I agree with you, unfortunately there is a 
perception and it’s a widely shared perception, if you have 
money, you are going to win a case.  If you have money you can 
drag out litigation.  So, I agree, how are we going to resolve the 
problem, I’m not 100% sure that I have the answer to you.  The 
Legal Aid Clinics do a tremendous job.  The Legal Aid Clinic for 
example at the Labour Court is extremely effective.  You have 



Attorneys sitting there but of course it’s a very different 
environment, it’s a very smaller environment.  I often make use 
of the Legal Aid Clinic that is stationed at the North Gauteng 
sending an individual to the Legal Aid Clinic, see if we can get 
someone to come and sit but it remains a very daunting problem 
and I unfortunately don’t have the solution for that. 

 
Commissioner Singh: Just to follow up Chief Justice, Judge Basson, yesterday the 

honourable Minister told us that there is a committee chaired by 
Judge Kollapen that’s looking into these matters of costs 
etcetera.  Are you aware of the committee, the existence of it 
and have you made representations? 

 
Judge Basson: Yes, I have not, yes he did mention that to us and at the 

opportune time I will.  I also intend to make representations to 
the committee that was established at our division in respect of 
how to deal with the RAF matters and I will because it’s 
absolutely important.  I still give input to women organisations on 
a very informal basis who work on the ground with women to 
assist them in respect of access to justice because if we do not 
nurture and allow for access to justice, we are failing in our 
constitutional duty. 

 
Commissioner Singh: I’m very glad that you are prepared to rock the boat so that we 

can achieve the objective of access to justice.  Thank you very 
much Chief Justice. 

 
CJ M Mogoeng:  Thank you, thank you Commissioner Singh.  Commissioner 

Notyesi. 
    
Commissioner Notyesi: Thank you Chief Justice.  Judge, my questions are just a follow 

up on two questions by Justice Cachalia on your expertise in the 
area of commercial law.  Here we have an obligation in terms of 
the Constitution to transform the judiciary and in order for us to 
have candidates that will have commercial law and other areas 
of expertise would depend largely on the pool we draw from the 
practice.  The private sector in particular, business, is constantly 
refusing to brief black practitioners in particular, Africans and 
women in general.  How would you think we should address this 
question particularly on the areas of commercial law where there 
is simply no brief given to women and African people in 
particular? 

 
Judge Basson: Yes I absolutely agree with your comment and I must say, it 

pains me to agree with you because I would have thought by 
now we would have progressed to a situation where we will 
have more women in practice, more black practitioners in 
practice dealing with complex commercial matters.  I’m not 
exactly 100% sure how you are going to address that.  It’s 
difficult to say you’re going to legislate that.  At best what one 



can do is to encourage the professions, the bar and the side bar 
to encourage their members to at least give an opportunity to 
black members from the bar.  I see that happening more and 
more and more and more but I think we are still far off in 
attaining the levels of representation that we would have liked to 
see and I saw that for example in the Constitutional Court.  Of 
course I’ve seen extremely competent black lawyers there, but 
sometimes I see only white advocates appearing in front of us 
and I often wonder why that is, the pool is there, the expertise is 
there.  I don’t know why that is, I don’t know whether there are 
still some entrenched biasness that we still are grappling with 
and that’s all I can think and how are we going to change it is 
very difficult.  I do know that some of the bars take an effort to 
encourage their members to at least, as a junior, rope in a 
female, white or black or a black advocate and one thing that 
I’ve seen that was very encouraging to me that I saw the other 
day for the first time was a black silk and his junior was a white 
woman and I thought that was very encouraging.  At least we 
are getting somewhere. 

 
Commissioner Notyesi: Just to elaborate on this point.  The big banks, ABSA, Standard 

Bank recently have in their panel stated that for firms to be 
listed, you must have an investment of at least a minimum of 10 
million and above, surely that is to exclude everyone? 

 
Judge Basson:  Absolutely. 
 
Commissioner Notyesi: Who is just entering the profession? 
 
Judge Basson: Absolutely, there are various ways in which you can keep 

people out of a profession.  There are various ways in which you 
can keep people out of the economy.  This is probably a prime 
example of how you can keep people from previously 
disadvantaged communities and women out of the economic 
sphere and that should be tackled.  That cannot be allowed to 
stand. 

 
Commissioner Notyesi: Yes, on the last follow up, follow up to the question by 

Commissioner Nyambi and that is on the question of language 
in ensuring access to justice.  Would you agree that a time has 
come that African languages are prescribed as compulsory in 
the training of lawyers, judges and all people in the profession 
for instance so to speak that at least in order for you to qualify, 
you must undergo a training in one of the African languages, so 
as to enhance access to enhance unity and coercion within the 
profession? 

 
Judge Basson: Absolutely, one should never underestimate the value of 

speaking to a person in his or her own language.  I know for 
example medical students are encouraged to learn an African 



language, they should because they should be able to speak the 
language of the community that they serve.  This is eminently an 
aspect that will have to be addressed by the universities and it 
may well be something that they should start addressing.  I 
agree with you, access to justice is very often hampered by the 
fact that the person who tries to help a person who seeks help 
cannot speak a language.  We see that very often, for example, 
when a person deposes to an affidavit when laying a charge 
etcetera or a charge at a police office.  Very often that document 
is completed in a language that he or she does not understand 
and when it’s read back to him or her, it’s very difficult then 
afterwards to cross examine someone on the contents of that 
document because that document say, it wasn’t my language, 
so I agree with you, the language issue is something that will 
have to be addressed.  I’m not sure how the academia will 
address the issue but maybe that is something that needs to be 
taken up. 

 
[speaker off] 
 
JP:    Thank you.  Morning. 
 
Judge Basson:  Good morning. 
 
JP: Judge Basson.  Mine is not so much on the substance of your 

judgements, it is about the style in which you write your 
judgements.  I read two of your judgements and if you look at 
the Baleni, with the Baleni matter you start with the introduction 
and then you go to the background and so on.  Immediately 
thereafter, before dealing with the issue or rather you also raise 
the issues but immediately thereafter you go to your conclusion 
without dealing with the issues that lead to that conclusion.  If 
you see on paragraph 31, that is after you’ve dealt with your 
order sought and so on, you come to the conclusion, thereafter 
now you deal with the law and all the other issues and now the 
other one is this one on the surrogacy.  There also, your 
introduction, I don’t know whether you wanted to have, I don’t 
know, if you look at this judgement for instance.  You start with 
the, whether you were dealing with the law at the beginning, it’s 
not clear.  On page 32 you start with, you deal with surrogacy 
confirmation by the co-genetic and then thereafter you come 
with the introduction about constitutional challenge and then you 
go on and on and you deal with the parties.  You deal with the 
facts, a summary again, you go back in the very same body of 
the judgement, deal now with the facts and so on.  What I want 
to know is, your style of writing, for one who is not a lawyer, are 
you, what do you say about the sequence in which you write the 
judgement.  Does it follow up in a sequence where one can 
follow up what the main, main issues in the judgement are? 

 



Judge Basson: I have written hundreds of judgements over the years and I think 
more than a hundred of my judgements have been reported.  It 
depends on the subject matters.  Sometimes and really, 
unfortunately you have highlighted two of the judgement where 
that really happens, where I decide, this is my conclusion, now I 
am going to justify my conclusion, but very often I do agree with 
you.  The normal style and the normal style that I do follow is 
start with the parties, start with the facts, start with what are the 
legal issues, start with the law and then draw your legal 
conclusions.  That’s the normal way in which you write a 
judgement but very often the context requires a deviation there 
from.  In the Baleni case especially for me that was an issue, 
was to restate this is my conclusion and this is how I justify my 
conclusion but that is style, unfortunately I cannot justify my 
style, this is how I write. 

 
CJ M Mogoeng:  Thank you JP.  Judge Basson, we write long judgements at the 

Constitutional Court, I’m one of the culprits.  What is it that you 
think could be done to address this problem so that it doesn’t 
become a burden reading a Constitutional Court judgement 
considering need for people to familiarise themselves with their 
judgements? 

 
Judge Basson: I’m aware of the criticism and I must say I’m also one of the 

culprits, I tend to write more than I should because I want to 
over-reason why my judgement is what it is.   Unfortunately, the 
subject matter very often requires you to write a comprehensive 
judgement and it’s very difficult for me to try and prescribe when 
I judgement should be short and when it should be long.  It all 
depends on the subject matter but I agree with you, judgements 
should be accessible to the public after all, they are the ones 
who read your judgement and they are the ones who are 
impacted by a judgement but one shouldn’t lose sight also of the 
fact and that’s my opinion, that, especially the Constitutional 
Court, sets out the law.  It sets out the boundaries of the law on 
a particular subject and therefore sometimes it’s necessary, not 
to belabour the point but to be expletive and to give a detailed 
judgement on why you’ve reached a specific conclusion 
[intervene] 

 
CJ M Mogoeng:  I think all of the Courts deal with the law, I just wanted to know if 

you recall what the reasons or the reason is for these never-
ending professorial judgements as I call them? 

 
Judge Basson: I agree with you.  I’m sure one can condense judgements where 

it’s possible.  Speaking for myself, I always start off with a long 
judgement and then as time goes by and you re-think, you re-
write and you end up with a much more concise judgement and 
it also depends on style, it’s very difficult to prescribe a style and 
I do not think one should limit the length of a judgement where 



the context requires a more elaborate and a more lengthy 
judgement. 

 
CJ M Mogoeng:  Now I’m going to put questions to you which may not be put to 

other candidates and I put them to you because of your PAC 
background.  There must have been issues of concern to the 
nation that must have consumed you, preoccupied you, as a 
PAC activist and a vision, a personal vision in relation to, what is 
it you’re going to do as a lawyer, academic, to address those 
challenges and I’m focussing now on the upliftment of black 
people and women in academia, I’m following up on Professor 
Ntlama’s question.  I’m going to have to do things that we have 
agreed we shouldn’t do which is a preamble.  You were aware 
of your Limpopo University Turfloop, Bophuthatswana, Transkei 
and so on and so on where, even there you would find that the 
majority of associate professors and full professors were white? 

 
Judge Basson:  Yes. 
 
CJ M Mogoeng:  What agenda did you adopt as a Pan Africanist to ensure that 

just as you rise to a professorial level, these don’t get left 
behind, they get liberated from the level of subjugation to a 
higher level so that the potentials in them could find expression.  
What was your agenda, what did you do apart from what you 
have told you?.  What networking was there and what results did 
it yield? 

 
Judge Basson: Thank you for the question, maybe I should take it one step 

back.  In 1983, I think it was ’83, ’84 Helen Suzman of the PFP, I 
almost said EFF, the PFP visited the University of Pretoria.  I 
can remember it as yesterday because that is when my political 
awakening started.  She said, this small woman came into the 
room, it was very hostile and she said to us, look around you, 
why are you only white students and one would ask, why didn’t 
you realise that earlier.  I can say to you, well that was the early 
‘80’s, we didn’t have social media etcetera but that’s no excuse, 
that was when I realised, when she posed the question, I 
realised something was seriously wrong in this country.  Not 
long after that I visited the United States with my husband, the 
reception was extremely hostile, it was at the height of the 
apartheid era and I remember one meeting in New York, it was 
particularly hostile.  The person asked me, why are there so 
many political prisoner’s children in your prisons and I said to 
her, I’m sorry, I’m ashamed, I didn’t know that.  And then the 
discussion started, they gave me literature which we smuggled 
in to South Africa with the help of the then American Embassy, 
we smuggled in a lot of literature and that informed my political 
conscience if I can put it that way.  Other things have informed 
my religious conscience but this informed my political 
conscience and I realised there is something seriously wrong in 



this country.  Now I come from a privileged background, there is 
no way of sugar coating it.  What can I do to make a difference 
in the lives of those that I can see suffering and it was through 
my interaction with other PAC members, attending many, as I’ve 
indicated, many meetings were held in my house.  Through the 
interaction, one thing and it’s sidelined, one thing that I can say, 
as a white person coming from a privileged background, I was 
100% embraced.  100% part of the group.  There was no 
prejudice against me in the sense that, taking into account my 
background that I come from, and it was then that I started my 
programmes at UNISA.  I have education, I have been privileged 
with education and it’s my duty as a citizen, it’s my duty as an 
academic, it’s my duty as a fellow South African to transfer the 
knowledge that I have to those who haven’t been able to attend 
university or even a proper school in a similar position as I have 
been and that is where, I believe, I made a little bit of 
contribution, by addressing people, by networking, by going to 
church groups, as a matter of fact at one stage we joined a 
church group.  You might recall Dominee Nico Smit who lived in 
Mamelodi, he was a white Dominee in those years who had the 
guts to go and live in Mamelodi so that he can be with his flock.  
I admired that greatly simply because I didn’t have the guts to do 
that but all of that informed me that each of us can make a small 
difference and through my interaction with women groups, 
church groups, I tried to transfer knowledge, I tried to make the 
law more accessible to educate those who have not been 
educated, that you have certain rights and that you can pursue 
your rights through the Court systems.  So, more than that I 
cannot, I cannot say more than that, I answered to my 
conscience and I tried to do something in order to do something 
for my fellow South African in those years. 

 
CJ M Mogoeng:  Let me explain myself.  You see, as a Judge, the Constitution 

we interpret, at least according to my understanding, must be 
informed by the need you appreciate fully. 

 
Judge Basson:  Yes. 
 
CJ M Mogoeng:   To have the country change from its dark past to a brighter 

tomorrow. 
 
Judge Basson:  Correct. 
 
CJ M Mogoeng:  And your ability to do so is often informed by the practical steps 

you have taken ever since you appreciated the need to effect 
that change or to bring about that change, so my question is 
provoked by the following.  Whether they were telling the truth or 
not is a different story but I have been following up for instance 
some readings by, is it Professor Mangcu at UCT, yes Mangcu 
at UCT, lamenting what he says is the marginalisation of black 



academics, however excellent they may be, that’s a struggle in 
its own, I read some articles about some happenings in one 
university in Gauteng, you can be good, acclaimed in America 
and elsewhere but when you get there, there is even an agenda 
by students encouraged to undermine you so that the credits 
that you get as a result of comments from students are already 
wacked out in advance that they must run you down so that you 
don’t go up to the level where your white counterparts rise to, it’s 
a programme. 

 
Judge Basson:  Yes, absolutely.  
 
CJ M Mogoeng:  Now a person with a consciousness of the need to bring about 

change in his or her sphere of operation would pick these things 
up quickly and continuously think about what steps to take to 
bring about change and it is within that context, and that is why I 
was even saying, even in the homeland universities or your so 
called black universities, you would find the same pattern 
whether it was  your UNISA, you will just find sprinkles of 
Professors here and there but the bottom line would be, there’s 
a particular pattern of promotion consistent with the apartheid 
system, so did it occur to you, did you see it as your 
responsibility to come up with a programme, to network with 
people, fellow progressive white academia, black academia and 
say, what are we going to do to address this problem? 

 
Judge Basson:  Absolutely, I agree with you [intervene] 
 
CJ M Mogoeng:  And I ask you, I know it’s a Judge interview but it is that 

consciousness and the commitment to bring about change that 
enables a Judge, not just to see the law as the law floating in the 
air but to know that it’s designed to address real life issues that 
confront us on a daily basis.  If you miss it there, you come up 
with decisions that people look at and say, but where does this 
one live. 

 
Judge Basson: I agree with you, I don’t know what it is about academic 

institutions, there seems to be an institutionalised biasness that 
is still there.  Why that is, I don’t know, maybe I’ve been out of 
academia for too long.  However, when I was at UNISA, there 
was a constant debate, not amongst all Professors but there 
was a debate that we should empower more black academia to 
apply for positions because, and that’s a point that I’ve made 
earlier on, one should not underestimate the fact that a student 
who enrols at a university will realise, this is a black professor.  
He could do that, this is a person with specialised knowledge, 
one should not underestimate what that does for the esteem of 
students as well as the dignity of the entire institution. 

 



CJ M Mogoeng:  Okay, and then again, I am singling you out as a PAC person, 
you must have become aware as a lecturer, Professor and even 
as a practitioner that when it comes to work distribution, black 
people, women, side bar, the bar, there are challenges. 

 
Judge Basson:  Oh yes. 
 
CJ M Mogoeng:  Did it occur to you that whether it means talking to people with 

influence or using whatever opportunity you had, you could 
appeal for people being given work then and even later as a 
Labour Court Judge, use that platform to say, there is a need to 
give quality work to all practitioners, play your role, make your 
contribution in transforming South Africa into a better society so 
that when the time comes for people to be appointed to higher 
judicial office, their skill is available, there’s equal opportunity, 
you don’t find yourself having to fill up most of these posts either 
at SCA or Constitutional Court with our white compatriots on the 
basis that there is no skill on the other side of the river Jordan. 

 
Judge Basson: Yes, I agree with you, the judiciary can play a role in persuading 

the profession to encourage more women and more black 
lawyers to appear and to be given cases.  As far as UNISA is 
concerned, I can recall when I was there, especially after, during 
the years I have been instrumental to appointing black 
academics, many of them have left simply because the private 
practice is more lucrative, but I could not recall, in my 
department that there was a skew division of work.  You have 
this course, you have that and that’s your responsibility and I’ve 
never encountered a problem.  What I do know is, what I do 
know is, you have to trust your lecturers, just because they are 
black, there’s no reason not to trust them, they have been 
appointed to a position, trust them.  Trust them when you tell 
them to go give a lecture that they will be the best and I’ve never 
been disappointed. 

 
CJ M Mogoeng:  Now, my last question I think it is.  You know when you go to 

countries like China, Cuba and wherever else, people actually 
apply or even Japan, they apply their original law in their 
system, they’ve adapted it to the times.  Is it your sense that 
African traditional law or African customary law is given the 
space, the respect that it deserves in the development of our 
jurisprudence, that is equal to the common law that doesn’t even 
originate from this continent, originates elsewhere or is there 
more preference and protection for the common law than there 
is for African customary law and I’m asking you because you are 
an Africanist? 

 
Judge Basson: I agree with you that customary law has not been granted the 

position that, or the status that it should have been given and I 
think that also emerges from what I’ve said in the Baleni case 



where I said that customary law is a law of equal status and it 
should be given it’s due recognition.  I’m not sure whether it is 
because of our common law history that there has been a 
resistance to developing customary law as it should have been 
developed.  I know certainly the Constitution contains an 
imperative that customary law should be encouraged, and the 
development of customary law should be developed.  My sense 
is that, and I’m aware of the fact that there is a Traditional 
Courts Bill currently in progress and I think we do not know how, 
ultimately it’s going to look but that Court system, I believe, will 
ultimately go a long way in developing Africanism and 
customary law as a full-fledged partner of the rest of our 
jurisprudence. 

 
CJ M Mogoeng:   Thank you Judge Basson, you are excused. 
 
Judge Basson:  Thank you so much.  Thank you Commissioners for your time. 
 
 


